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PREFACE

The goal of the Oral History Project of the Historical Society of the District of Columbia
Circuit is to preserve the recollections of the judges of the Courts of the District of Columbia
Circuit and lawyers, court staff, and others who played important roles in the history of the
Circuit. The Project began in 1991. Oral history interviews are conducted by volunteer
attorneys who are trained by the Society. Before donating the oral history to the Society, both
the subject of the history and the interviewer have had an opportunity to review and edit the
transcripts.
Indexed transcripts of the oral histories and related documents are available in the
Judges’ Library in the E. Barrett Prettyman United States Courthouse, 333 Constitution Avenue,
N.W., Washington, D.C., the Manuscript Division of the Library of Congress, and the library of
the Historical Society of the District of Columbia
With the permission of the person being interviewed, oral histories are also available on
the Internet through the Society's Web site, www.dcchs.org. Audio recordings of most
interviews, as well as electronic versions of the transcripts, are in the custody of the Society.
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Oral History of Judge Douglas H. Ginsburg
First Interview
June 18, 2012
This interview is being conducted on behalf of the Oral History Project of the Historical Society
of the District of Columbia Circuit. The interviewer is Daniel Marcus, Esquire, and the
interviewee is Judge Douglas H. Ginsburg. The interview took place on Thursday, June 28,
2012. This is the first interview.
DANIEL MARCUS: This is Daniel Marcus on June 18th, 2012, interviewing Judge Douglas
Ginsburg. Are you ready to start, Judge Ginsburg?
JUDGE GINSBURG: Yes, thank you, whenever you are ready.
DANIEL MARCUS: Judge Ginsburg, am I right in assuming from your biography that you
grew up in Chicago?
JUDGE GINSBURG: Yes. I was there through secondary school and then went back for law
school, so 17 years, and then another three later on.
DANIEL MARCUS: Was there anything in your family with your parents that connected you to
the legal or academic worlds?
JUDGE GINSBURG: No. My father had wanted to go to law school. He was born in 1901. I
guess it was the late ‘20s when he enrolled at Northwestern University
Law School. In those days, one did not have to have a college degree and
he had not gone to college.
But he was working two eight-hour shifts as a telegrapher, one for the
Postal Telegraph and one shift for the United Press International. He got
off work at six p.m. on Chicago Avenue and had to walk a few blocks east
to Northwestern to get to his six o’clock class, so he was always among
the last to enter, and their classrooms were these very steep amphitheaters.
During the Chicago winters, they would have the steam heat on, so having
come off 16 hours of work, he would almost invariably fall asleep. He’d
have to come in late, sit up high, and so would become drowsy in the heat.
I don’t think he finished the first semester.
DANIEL MARCUS: But it didn’t discourage you.
JUDGE GINSBURG: No. I was not working two other jobs, and life was a lot easier by the
1970s.

DANIEL MARCUS: So after high school, you went to Cornell as an undergraduate. And I see
that you got a BS degree, not a BA degree, so it doesn’t sound like a
prelaw student to me.
JUDGE GINSBURG: I was supposed to attend in September of 1963. I didn’t actually get there
until January of ‘64, because I was in an accident and broke my leg and
couldn’t show up.
So when I did get there, I was enrolled in the College of Arts and Sciences
with the intention of majoring in classics. I was taking ancient history with
Donald Kagan and studying Greek. And at the end of a full year in
residence, which would have been the middle of the next year, I was asked
whether I wanted to enter the then new and experimental six-year PhD
program in English literature, and I was quite torn as to whether I wanted
to do that or stay in classics. But both seemed to be roads - particularly the
PhD - roads leading solely to teaching, and I had some doubts as to
whether I wanted to do that.
I ended up leaving school in 1965, taking a leave of absence, which
enabled me to return, at any registration for the beginning of a new
semester, any time within five years. I was out of school for three and a
half years and I was in business and had a variety of experiences. So that
when I returned, (a), I wanted to go to law school, and (b), I was
financially independent of my parents, which is not to say that I had
independent means, just that I was no longer their dependent.
Therefore I switched to the New York State School of Industrial and
Labor Relations, and there I was able to finish my degree in two years. I
had entered in the class of ‘67; I was graduated with the class of ‘70. In
that two years I managed to take some economics, statistics, and
constitutional law, and secure admission to law school.
DANIEL MARCUS: Who was your constitutional law professor at Cornell, if you remember?
JUDGE GINSBURG: Milton Konvitz, who taught a course in the Industrial Labor Relations
school, the ILR school. It was a solid preparation in the sense that it
confirmed my interest in law school.
DANIEL MARCUS: And during the period that you took the leave from Cornell, your
experiences in the business world, is that what convinced you that you
would like to go to law school rather than pursue the PhD?
JUDGE GINSBURG: Yes. I wanted to practice securities law. I had been a client for most of
those three years, and as far as I could tell, the lawyers were the only ones
who were consistently being paid and seemed also to have an
2

intellectually more interesting career and challenge than the business
people did. So I went to law school thinking I would practice securities
law on Wall Street.
DANIEL MARCUS: All right. Well, let’s move to your law school years at Chicago. And I
know from my colleague, Jeff Lubbers, that you were in a very illustrious
class at the University of Chicago Law School, full of future academics
and judges. Talk a little bit about your law school experience and how that
shaped your view of what you wanted to do
JUDGE GINSBURG: Well, I was at the University of Chicago Law School at a very exciting
time; I don’t know of anything comparable to which I could compare it.
But the fact is that it was a place of great intellectual ferment at the time.
Richard Posner taught us torts, which he began by saying “Torts is not my
field.” He was teaching torts in order to test his theories about economic
analysis of law. And indeed, the first edition of his treatise of that name
appeared in 1972, I believe. Richard Epstein was there. I think it was his
first or second year on the faculty; a very exciting intellectual presence.
I had two seminars with Ronald Coase, later a Nobel laureate in
economics. The industrial organization workshop was held in the law
school; that was attended by George Stigler and Gary Becker, both of
whom later won Nobel prizes, as well as the prominent people from
economics, the business school and the law school. And there was really
electricity in the air as these ideas were being formulated, reformulated,
tested, and resisted. Harry Kalven and some other members of the faculty
were not at all interested in - some people were hostile to - economic
analysis of law.
At the end of the first year, I interviewed for a couple of summer jobs; the
one in particular I remember, was at Mayer, Brown, and Platt. In those
days, first-year law students - I’m afraid it’s true now with the recession did not ordinarily get a law job unless they had a relative whose office
they could hang around.
I was close to the top of the class in academic GPA, and so I did have a
couple of interviews. And the one, as I said, with Mayer, Brown was
memorable because Irwin Tomashaw was the partner who showed me
around; I spent the morning going from one office to another, and at the
end, as he was bidding me a farewell, he said, “You know Bernie Meltzer
was an associate here.” He was a member of the law school faculty. And I
said, “No, I didn’t know that.” And he said, “Yes, but he didn’t stay long;
too independent.” So that cooled me on the idea of spending the summer
in that office.
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But then Owen Fiss, who was on the faculty and who had taught us
property law, asked me to be his research assistant for the summer, which
I did, of course, and that proved an extraordinarily important event. For
one thing, it confirmed the view that I had started to entertain by the end
of the first year of law school that, of all things, I really did want to teach,
not literature or classics; now it would be law.
DANIEL MARCUS: Of course, he was not an economics-and-law guy, was he?
JUDGE GINSBURG: No, no, not in the least, not in the least. But he was doing some research
that involved a little bit of economic history. I was looking into the
issuance of senior indebtedness by trustees for bankrupt railroads, where it
was simply unacceptable, inconceivable, to let the railroad cease
operating; all the farmers depended on it and the city markets depended on
it.
The railroads would keep operating, but the only way to finance them
through reorganization was to issue debt that was senior to the existing
debt, and so the bankruptcy receivers were doing this and there was some
litigation around the country. There were a lot of musty documents that I
was going through, and court records and so on, to help Owen with this
project.
It helped confirm my interest in law teaching and writing and research.
And at the end of the summer, Owen asked me if I wanted to clerk for
Justice Marshall.
DANIEL MARCUS: After your first summer after your first year?
JUDGE GINSBURG: Actually, that must have been the second summer after the second year.
Because I had already just secured a clerkship with Judge McGowan here
on the D.C. Circuit. I went to see Philip Kurland, who taught
constitutional law, and said, “Professor Kurland, I have a clerkship lined
up with Judge McGowan. Is it worth doing a second year of clerking?”
And he said, “Oh, yes. It’s quite a different proposition. It’s the difference
between law and politics.”
So I told Owen, “I’d be delighted,” and he said, “Well, when the time
comes, you just apply,” and that’s all that I ever heard about it. I did apply
and then got a letter of appointment in due course. Never had an interview,
although I when I was in Washington the second summer -- I came here to
work for Covington & Burling -- I did have lunch with Peter Lockwood,
who ran a tax firm here in Washington and was a former Marshall clerk,
and I believe was, along with Owen, a member - they were two of perhaps
4

three - members of a committee that screened the applicants for Justice
Marshall. I guess that was probably a test as well.
DANIEL MARCUS: So did you work as a research assistant for Professor Fiss both summers?
JUDGE GINSBURG: No, no, just that first summer. The second summer, I was here at
Covington. And when I was here at Covington, my mentor, the partner
appointed to look after me, was Mike Boudin, and we became very good
friends; we’ve never lost touch. He was doing railroad regulation work
and antitrust work -- the very sort of thing that I ended up being interested
in teaching. Our paths crossed in an interesting way later on as well.
DANIEL MARCUS: That summer at Covington:it did not change your mind about law
practice?
JUDGE GINSBURG: It was a key element, because I concluded that law practice wouldn’t get
any more interesting or attractive than it was then at Covington, and that
was not enough to make a career for me. I felt fairly confident at that point
that, given my druthers, I would teach rather than practice.
And then in the middle of my second clerkship, or early spring perhaps,
when I was arranging interviews for a position as an assistant professor of
law, I was asked universally, everywhere I went -- I had interviews at six
schools -- about the fact that I had not practiced and whether I really
wanted to start teaching right away. I thought it was appropriate and
practical to start teaching without having practiced for a while. At that
time, three years of practice was the norm before becoming an assistant
professor.
I said I had met a payroll. I had been a client. I had been out for three
years doing things that were also useful and maturing, and I was confident
about going directly into teaching. Although I must say, after a few years
of teaching, a colleague and I started doing some consulting, and it vastly
enriched my teaching, but that’s because I was doing work that I never
would have done as a third- or fourth-year associate. I was being called in
by general counsels of corporations and by law firms to deal with novel
and strategic problems that would never have been available to me short of
20 years in practice.
DANIEL MARCUS: So you’ve never had any regrets or second thoughts about not having
practiced before you started your academic career.
JUDGE GINSBURG: No. I think that worked out well. And there was actually a fellow on the
faculty at Harvard, a tax professor, who had done something similar. He
had gone from law school to teaching. He may have practiced for a year or
5

two, but he went into teaching tax at the University of Connecticut Law
School, specifically with the idea that he would then go into practice with
a much better grounding in tax practice in the whole field because he
would have taught it several times. As it turns out, he never did go into
practice, but he not only had the benefit of teaching it each year, but he
attracted a lot of consulting business, which similarly enriched his
teaching, and in fact, I think that was something I knew and my colleagues
knew before we started doing this.
DANIEL MARCUS: Going back to law school, you were on the Law Review, right?
JUDGE GINSBURG: Yes.
DANIEL MARCUS: And how did that experience, that mixture of God-awful drone work and
wonderful stuff… Tell us about your experience on the Law Review.
JUDGE GINSBURG: Well, I was the articles editor. At the time, the masthead was very small.
There was an editor-in-chief, Ronald Carr, who has since passed away; he
was a superb antitrust lawyer, and worked for Mr. Levi as his assistant,
when he was Attorney General; Frank Easterbrook, who was the
comments and topics editor, which meant he handled all the student work;
and I was the articles and book review editor. Frank and I had desks
pushed up against each other and looked across those two desks for a year
and chatted constantly. So the three of us were in one bullpen and it was a
very stimulating place.
DANIEL MARCUS: I can imagine.
JUDGE GINSBURG: The other people -- there were another five, I think, maybe six in the
office, and it was an excellent crew, really excellent. I had breakfast last
week with one of them. These, my close friends, all come from law
school, my lifelong friends. So it was very hard work; the ethos at Chicago
at the time, and I think it’s still true, was that the Law Review masthead
people, the editors, made a point of attending all their classes. That was a
part of the package. And typically, we continued to do well academically,
I know Ron and Frank and I all did, through the ordeal of that year on the
Law Review.
DANIEL MARCUS: Who was the dean of the law school at the time? Was it still Levi?
JUDGE GINSBURG: It was Phil Neal.
DANIEL MARCUS: Oh, it was Phil Neal? And Levi was president?
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JUDGE GINSBURG: Phil Neal was dean. Levi was president of the university. About a year or
two after that, he left to become Attorney General and then returned to the
university.
I had two encounters with Mr. Levi, both of which were absolutely
extraordinary and revealing about what an extraordinary person he was.
My friend, Ron Carr, was working for him, after he finished clerking with
Justice Powell. I’d finished clerking with Justice Marshall, and I hadn’t
left yet for Harvard.
I had lunch with Ron, and afterwards he said, “Come back to the
department. I’ll show you the attorney general’s office.” We were in his
office when Mr. Levi returned from lunch. Ron introduced me, and Mr.
Levi said, “Oh, Mr. Ginsburg. I understand you’re a man of considerable
talent and very poor judgment.” I had just turned down an offer from the
University of Chicago.
In 1985, I was the Assistant Attorney General for Antitrust. I was in
Cambridge to attend an annual ALI-ABA antitrust conference at Harvard
Law School, staying at the Sheraton Commander Hotel across the
Common. I came down to breakfast, and Mr. Levi was sitting at a table,
and I made my way behind him to another table. He looked around and
said, “Oh, Mr. Ginsburg, are you judicial yet?” (Chuckling). At that point
I was still waiting to be confirmed. So here he was attending to these
things, these details.
DANIEL MARCUS: Oh, that’s remarkable. Before we leave law school, you mentioned the
great intellectual ferment and all that was happening at the law school with
the law-and-economics world in the early and mid ‘70s. Who were the
professors at the law school who had the greatest intellectual influence on
you? You’ve probably named them already, but...
JUDGE GINSBURG: Well, I think I have. Posner, Epstein, Coase. I would include Kurland, and
I’m sure I’m leaving some obvious gap that I should know. And of course,
I mean in a way, they all did. Harry Kalven -- the elegance of his work and
the craftsmanship is something that I’ve tried to keep in mind.
DANIEL MARCUS: Well, it sounds like law school was a central experience for you, as it was
for me I know.
JUDGE GINSBURG: It certainly was; I loved it, too. I loved it. I had never worked as hard
before as I did during that year on the Law Review. I have done so once
again since then, indeed the year just finished.
DANIEL MARCUS: Well, that’s because you were teaching while you were a judge.
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JUDGE GINSBURG: That’s right.
DANIEL MARCUS: Okay. So you had both your clerkships lined up before you left law
school; indeed, before your last year in law school.
JUDGE GINSBURG: Just as the last year was beginning.
DANIEL MARCUS: So you graduated from law school in 1973 and came to Washington. So
talk a little about your clerkship here on the D.C. Circuit with Judge
McGowan.
JUDGE GINSBURG: Judge McGowan was a consummate gentleman, and not surprisingly, he
was close to Justice Powell. He was a wonderful human being; modest and
conscientious. You know, he had served Governor Stevenson as counsel
and had run both the presidential campaigns. At one of the reunions, when
I was teaching at Harvard and I came down as I did I think every year for
the McGowan reunion, I had just read John Bartlow Martin’s account of
the Stevenson governorship, and of course, Judge McGowan figured
prominently in that. I asked him if he had read the book, and if so, what he
thought about it. This was in the table-wide discussion after dinner. He
said, “No, Douglas, I haven’t read it, and I’m not going to read it. I just
want to remember things the way I remember them.”
He was really a model of judicial modesty and dedication, and a
wonderful judge. The court then was a court of nine with three distinct
factions. Judge McGowan and Judges Leventhal and Wilkey.
DANIEL MARCUS: You’re talking about the center.
JUDGE GINSBURG: Yes, yes. The conservative judges were Robb and MacKinnon and Tamm,
and then there were Wright and Bazelon and Robinson. I later served with
Judges McGowan, MacKinnon, and Robinson. They were all so different.
Leventhal was arrogant, and frankly he had some things to be arrogant
about.
DANIEL MARCUS: A smart guy, yeah.
JUDGE GINSBURG: But not a very nice person. And McGowan was universally loved.
DANIEL MARCUS: Was Bazelon still the chief judge?
JUDGE GINSBURG: He was.
DANIEL MARCUS: And who was your co-clerk that year for McGowan?
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,.,99JUDGE GINSBURG:

There were just two of us. It was David Boyd.

DANIEL MARCUS: And that was your first experience in Washington, I take it, living in
Washington or working in Washington?
JUDGE GINSBURG: Well, aside from the Covington summer - yes.
DANIEL MARCUS: Oh, the Covington summer, yes. So Washington was not new to you.
JUDGE GINSBURG: I was still a neophyte, but the two years of the clerkship coincided with the
two years of the Watergate scandals and litigation. So while here, I
worked on the tapes case for Judge McGowan, and I believe on the
agricultural co-op case and another one. In fact, nine or ten of the clerks in
this court decamped for clerkships on the Supreme Court, and some of the
clerks worked for their Justice on the case a second time. Some, either
because of their Justice or themselves, were recused.
DANIEL MARCUS: How did the tapes - I’m trying to remember, because we all are so steeped
in U.S. v. Nixon in the Supreme Court, as to what happened in the D.C.
Circuit in that case.
JUDGE GINSBURG: The circuit was affirmed by the Supreme Court. But the circuit had not
been unanimous. I believe Judge Wilkey wrote a separate opinion in
which he kept emphasizing, and I think putting in full capital letters, that
the issue was “who decides.” He didn’t think it was really the province of
the court, and it was basically more of a political question.
DANIEL MARCUS: I think he may have been the only dissenter, as I recall now. I just didn’t
remember it. And it’s interesting that you mention the agriculture
cooperative case, which must have appealed to you as a future antitrust
professor. Was that a case on the exemption?
JUDGE GINSBURG: No, that was a case of corruption. It came to us initially on a mandamus
petition; I’m not sure whether I was here when it came back on the appeal.
The mandamus, believe it or not, was asking us to order - asking the Court
of Appeals, I mean, to order Judge Gesell to stop rolling his eyes when
their witnesses testified.
DANIEL MARCUS: (Chuckling). That’s probably an order that would have been hard to carry
out.
JUDGE GINSBURG: There were other intermediate appeals I believe as well, interlocutory
appeals. And there was another Watergate-related case; I don’t remember
which one. Everything paled in comparison with the tapes case, which
took a great deal of time. Well, it couldn’t stay here long; it didn’t take a
great deal of time in the sense of being dragged out for months. It was
9

turned round very quickly. Everyone was working here long into the night
and seven days a week until it was out. Judge Leventhal asked me to come
see him, because, he said, “I understand from my law clerk that you have a
different view on some of this,” and we talked for about an hour, or an
hour and a quarter. I thought that was - the protocol was a little dicey, but I
thought it spoke well of him intellectually.
DANIEL MARCUS: Yes, that’s interesting, very interesting. So after you - you move right
from your clerkship to clerking for Justice Marshall in the ‘74-’75 term.
And who were your co-clerks?
JUDGE GINSBURG: They were Bill Bryson, who is now on the Federal Circuit, and who had
first gone into the white collar defense practice of Miller, Cassidy, Larroca
and Lewin. Then he went to the Criminal Division, and he won 52 of 53
appeals in a 12-month period doing organized crime cases and got the
Attorney General’s award out of a hundred thousand employees.
DANIEL MARCUS: When you said 12-month period, did you mean 12 years?
JUDGE GINSBURG: No, no.
DANIEL MARCUS: He won 52 out of 53 in one year?
JUDGE GINSBURG: Yes, that’s my understanding. It may have been over a longer period. He
was arguing cases all over the country. And some of them were
consolidated, I’m sure. Bill was always independent and self-reliant. He
didn’t want to be dependent on the clerical staff at Justice, so he had a
brief binding machine in his closet that he bought and put there He did
everything on his own, including printing and binding his own briefs.
(Chuckling). Very remarkable. So it was a great shame that he wasn’t put
on this court I thought, but the politics of it were such that that couldn’t
happen so he went to the Federal Circuit.
I think he was actually either nominated or discussed for the Fourth
Circuit - he lives in Maryland - and then that didn’t happen for some
senatorial reason. And so he ended up being appointed or nominated for
the Federal Circuit.
The other clerk was Karen Hastie Williams. Karen’s father was Bill
Hastie, who had been a judge on the Third Circuit; first African American
appointed to the federal Court of Appeals. He’d been governor of the
Virgin Islands. Karen had spent some time growing up there, and she and
her husband, Wes, still have a home there. She has practiced law in
Washington and has done a lot of legislative work, I guess some lobbying
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over the course of the years as well, and she may have gone back into
government at one point.
We had a division of labor among the clerks. Bill took the criminal and
criminal procedure cases, which were legion.
DANIEL MARCUS: It was a natural for him.
JUDGE GINSBURG: Yes. And at the time, that was a big portion of the docket, bigger than it is
now. Karen took all the civil rights and related cases, and that was quite a
bit. And then I had what was left, which was a potpourri of business cases,
security cases, antitrust, international cases. They were not the hot button
issues of the day, and perhaps not the ones with which the Justice was as
familiar as he was with the criminal procedure and civil rights cases, but
he had been on the court already for several years and on the Second
Circuit, so he knew what he was doing.
Interesting to me, when I finished there, we had never had a different view
of how a case I was working on should come out. He was basically a fairly
conservative person, and by that I mean he believed in American
institutions. He had disdain for the people that he came up with who
became communists or who were demonstrating in the streets. He thought
the way to do things was through the courts and through existing
institutions.
We had an SEC case. We had the Cuban intervenors’ case in Dunhill,
which actually then was reargued; it came out the following year. A labor
case, the Capwell Emporium from San Francisco, a labor case where
Justice Marshall wrote separately. It was a very good working
relationship.
DANIEL MARCUS: So you found that despite his liberal reputation, that he wasn’t sort of
instinctively antibusiness?
JUDGE GINSBURG: No, not at all.
DANIEL MARCUS: Or pro-government, as a former solicitor general.
JUDGE GINSBURG: No, I don’t think so, not in this realm. Certainly not in the criminal cases.
DANIEL MARCUS: No, not in the criminal realm, no.
JUDGE GINSBURG: Yeah, so no, no, I don’t think so. Juan Williams’s biography is subtitled
“American Revolutionary.” It’s a superb book but a bad subtitle.
Everything you read in the book tells you that that’s not right. Laurence
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Fishburne portrayed him on stage in a one-man show called Thurgood.
The show begins and ends with Marshall as an older man, which was more
or less where I encountered him in life, a little later on maybe, and it was
unnervingly accurate. It was such a remarkable portrayal, at least at that
stage in his life. I was really impressed. A lot of the clerks participated in
financing that.
DANIEL MARCUS: Well, actually one of the things that we didn’t touch on about the D.C.
Circuit that I would like you to comment on with respect to both courts
was you were - unlike clerking on the other courts of appeals, where the
judges are scattered around the circuit in terms of their chambers, here
everybody was in one building. And when you were clerking for Justice
Marshall, everybody was in one building. What was the experience, to the
extent you can generalize, as to the differences between the D.C. Circuit
and the Supreme Court in terms of relationships among law clerks from
different chambers and also the relationships among the judges and the
justices themselves and the decision making process? That’s a long
question.
JUDGE GINSBURG: Well, among the clerks, the group here, of course, was smaller. And the
court didn’t ordinarily sit en banc. So there wasn’t the intense interaction
that there was among the clerks at the Supreme Court. On the other hand,
the Watergate, the tapes case, really brought everyone together.
DANIEL MARCUS: That was heard en banc initially?
JUDGE GINSBURG: That was heard en banc initially. That, and Microsoft are the only two in
modern times.
DANIEL MARCUS: Yeah. Really?
JUDGE GINSBURG: Each judge had only two clerks, so typically both of the clerks were
involved in the case. It was just a big burden of a case. Not a big record,
but a great deal in terms of legal issues and the briefing and, of course, the
transcripts of the tapes themselves. But that I think made for more
interaction among the clerks than there might otherwise have been and
made for a more collegial group among the clerks.
The judges, were, as I said, quite fractious, and remained so; not
particularly in that case, but I mean over the course of that year.
In the Supreme Court, there were twice as many clerks, or almost twice as
many clerks, drawn from all over, and the court wasn’t as riven in these
distinct tranches the way this court was at the time. But there were
personality clashes among the justices, and it was at a time when the court
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was a great deal in the news. Just before I came to Washington for the
summer at Covington, The Super Lawyers had come out, a book about
major Washington law firms. And The Brethren came out at around that
time when I was clerking -- I guess it was right after I was. . . .
DANIEL MARCUS: No, it had to have been after, because it was after Nixon had resigned.
JUDGE GINSBURG: Was it later? That’s right. But it recounts that period, because I know
some people who were called and asked if they would discuss some things
on the phone with the authors. So, no, it was later on, that’s right. But it
recounts that, covers that period. And Nina Totenberg was getting scoops
from within the court, and there were rumors about her relationship with
one or another of the Justices, and Douglas was in his dotage. He was a
nasty, really scandalous scoundrel, and hung on long after he should have.
There was a time during that year when Douglas and Marshall were both
in the hospital.
DANIEL MARCUS: Oh, Marshall got sick that year?
JUDGE GINSBURG: He was sick. He was out for about three weeks. And I remember - I think
there was more than one - but I remember one Friday after conference, all
nine clerks were assembled in Justice Brennan’s office so he could tell us
what was going on and who was to do what, what the assignments were.
He was a brilliant strategist. He had I think a terribly wrong-headed view
of the Constitution and what it is to have a constitution. But he had a
vision, for better or worse, well beyond the particular case in front of him,
and that most of the Justices did not.
DANIEL MARCUS: And even after the end of the Warren court, he managed to construct
majorities for results in a number of important cases.
JUDGE GINSBURG: As I said, he was thinking strategically, whether that’s appropriate for a
court or not.
DANIEL MARCUS: So, now, Burger was the Chief Justice.
JUDGE GINSBURG: Yes.
DANIEL MARCUS: And while he was much lauded for his presiding over the federal judiciary
and being a chief justice who was interested in the bar and so on, he’s
been criticized considerably for his internal running of the court and his
relationships with the other justices. Did you have any sense for how the
chief justiceship was going when you were there?

13

JUDGE GINSBURG: Well, only in that I do not think he was liked or respected by some of the
Justices. I had very little contact with him, all of it unpleasant. In one
instance, I simply saw him walking up the ramp to take his seat on the
bench as the court opened and I was not out there yet, only to see that as
he got to the top, he goes on tiptoe as he becomes visible in the courtroom.
DANIEL MARCUS: Well, he looked terrific.
JUDGE GINSBURG: I’ll tell you a story about that in a moment. The other encounter was at the
end of the year. I was leaving and I was growing a beard. Although I had
run into him hardly ever before, he seemed to be ubiquitous during the
weeks when my beard was scruffy.
DANIEL MARCUS: Yeah. Oh, I’m sure he didn’t like it.
JUDGE GINSBURG: His look of displeasure was palpable. As for his appearance, Judge
McGowan told me the night before Nixon nominated him, or rather
announced that he would nominate him, Burger called Carl and said he
was nervous and he didn’t think he was going to get it. And Carl said, “I
have no doubt, Warren, that you’re going to get the job.” Burger asked
why and Carl said, “Because you look every inch the part.” That was a
comment on the president as well. Hegel, you know, wrote in the
philosophy of history -- there are variations on it, but it’s in there - he said
that “No man is a hero to his valet.” And that some people think that’s a
comment on heroes, but it’s really a comment on valets.
DANIEL MARCUS: (Chuckling). Yeah. Well, you were there for, as you indicated, a
memorable term. I guess it was at the end of your term as a law clerk that
the Watergate, U.S. v. Nixon, was decided in the Supreme Court. Now,
you said you recused yourself as a law clerk?
JUDGE GINSBURG: Yes. I didn’t think it was appropriate. And Justice Marshall didn’t have
any disagreement with that, so I stayed away from that, and that was not
true in some of the chambers. Justice Powell’s clerks where the same as
the one - well, one from here, Ron Carr worked, on the case here and
there, so it just depended on the Justice or on the clerk.
But I met some extraordinary people there, Joel Klein being one of them.
DANIEL MARCUS: Who did he clerk for?
JUDGE GINSBURG: Powell, who had a wonderful crew. Penny Clark, who married Bryson.
And Ron Carr and Joel. And I think there was - no, it may have been just
those three. That’s right.
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DANIEL MARCUS: Were there any particular cases that you worked on that were particularly
memorable for you as a law clerk?
JUDGE GINSBURG: Well, everything was dwarfed by the tapes case.
DANIEL MARCUS: Even though you were recused.
JUDGE GINSBURG: Well, my role here in the tapes case meant that everything else, including
the Supreme Court, was less dramatic.
DANIEL MARCUS: I see. Isn’t that interesting?
JUDGE GINSBURG: Except I wasn’t on the tapes case up there.
DANIEL MARCUS: How did Justice Marshall work with you and your colleagues as law
clerks?
JUDGE GINSBURG: Well, in time - and I don’t think a very long time - he gave us a fair
amount of leeway in the sense that he was content to let us deal with the
things that were not important or important to him. So for instance, there
was no cert. pool then. Every chambers did the cert. memoranda, except
for Brennan, who didn’t have the clerks do anything with certs.
DANIEL MARCUS: He’d go through them like that.
JUDGE GINSBURG: Yes, yes. He said he knew what he was looking for. And so I think to the
degree that any Justice would, and perhaps more than anyone else,
Marshall would accept a one-sentence memorandum that said this is
another petition by a pro se prisoner in whose head the CIA has planted or
the FBI planted electrodes or whatever; that was enough, as far as he was
concerned.
DANIEL MARCUS: And that was easy on the law clerks.
JUDGE GINSBURG: Yes, right.
DANIEL MARCUS: They didn’t have to write a three-page memo.
JUDGE GINSBURG: Right, and that cleared time to deal with the things that really deserved
some time -- the question whether there’s a true conflict when a conflict is
claimed. And so that made life a lot easier and pleasanter, working with
him in that way, so we could focus our time.
And Marshall, as you may know, was a really great storyteller/raconteur.
He would return from lunch, and he would come into the clerk’s bullpen 15

the three of us had desks in one room -- and sit down in the one leatherette
easy chair or whatever comfortable chair. He wanted to know about the
status of cases -- and so there was some interchange on that – but most of
the time was simply his telling stories, memoirs really, and they were hairraising in some instances. He’s the bravest person I’ve ever met, bar none.
DANIEL MARCUS: In terms of his career as a civil rights lawyer, yeah.
JUDGE GINSBURG: I mean his career as a criminal defense lawyer. For years and years, he
was grinding out trials in the South for black on white rapes and murders,
and his life was at risk in a number of these. And of course, he wasn’t
staying at hotels, he was staying with families. Some of these stories are in
the Fishburne play and recounted accurately, but not all of them. That was
an education. That was a history of a time that you couldn’t get anywhere
else.
DANIEL MARCUS: Yeah, it was fascinating.
JUDGE GINSBURG: All of us had a sincere affection for him and an enormous respect for his
accomplishments, and just, to me, the career. His career was not a
glamorous one. He was, as I said, grinding it out, and losing most of his
cases, and often in danger, and sometimes very great danger.
DANIEL MARCUS: And did you keep - you obviously kept in touch with Judge McGowan
after your clerkship. Was the same true with Justice Marshall and other
reunions?
JUDGE GINSBURG: To a lesser degree. Marshall had reunions, oh, I think it was every five
years. And I always went to those. Let’s see, I had left in ‘75, and there
might have been two or three of those. Because of that, I’ve known others
of his clerks from prior and later years:
Elena Kagan, Ricky Revesz,
now at NYU; so many others. And, you know, I sometimes lose track of
why it is I’ve known them.
DANIEL MARCUS: You may have known an earlier clerk, my former law partner, who died
prematurely: Ron Greene.
JUDGE GINSBURG: I remember the name. Deborah Rhode was another one. She is at Stanford.
DANIEL MARCUS: Gary Wilson, who was also at Wilmer.
JUDGE GINSBURG: Yes. Gosh, there were so many, and of course Owen Fiss – and Ralph
Winter, his first clerk on the Second Circuit.
DANIEL MARCUS: So let’s move on to Harvard Law School.
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JUDGE GINSBURG: Okay.
DANIEL MARCUS: Now, you said you were interviewed by six law schools.
JUDGE GINSBURG: Right.
DANIEL MARCUS: And you chose Harvard over at least the University of Chicago.
JUDGE GINSBURG: Right.
DANIEL MARCUS: Was it an easy decision, difficult decision? Who else was in the running?
JUDGE GINSBURG: Well, here’s how it happened. I applied by letter for these positions. The
AALS market wasn’t really developed then. I think it existed, but I didn’t
participate in it. And no, I didn’t apply for those positions. I got phone
calls, as did other clerks at the same time, from various schools, or a letter,
phone calls or a letter. And I arranged interviews at Penn, Virginia,
Berkeley, Chicago, Harvard, and Yale; those six. I made a trip west for the
interview at Berkeley, which was - I put them in the sequence. I arranged
them in that sequence for a reason.
DANIEL MARCUS: West to east?
JUDGE GINSBURG: No, no. Least difficult to most difficult.
DANIEL MARCUS: Oh, I see, yeah.
JUDGE GINSBURG: And they were all highly competitive schools.
DANIEL MARCUS: Yes.
JUDGE GINSBURG: But I had a friend on the faculty at Penn, the late James O. Freedman. And
Jim had been a professor of law at Penn when he wrote an article for
which I was the editor. The article was a study for the Administrative
Conference, on emergency administrative action. Say a horse has glanders,
to take Holmes’s case, and it has to be destroyed and you really can’t have
much of an inquiry; you have to deal with it after the fact.
So he wrote this very lengthy report, and I served as the editor. And he
was a very gracious and pleased customer and was behind my getting an
invitation to come there. And in fact, that’s why I wanted to be articles
editor. I dealt with all these faculty.
DANIEL MARCUS: Professors, yes.
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JUDGE GINSBURG: Bo Burt.
DANIEL MARCUS: Oh, he edited my law journal note when I was in law school.
JUDGE GINSBURG: Well, I edited his article. He was at Michigan. I think he then went on to
Yale. Well, he came from Michigan to spend the night in Chicago and
stayed with Owen. So I gave Owen the manuscript I’d marked up. And I
had interlineated a largely new manuscript; nothing substantively
different, but raising questions and rephrasing things. Owen later
described Bo looking at this thing and throwing it on the floor of his living
room in an outrage, and Owen said, “No, no,” you know, “Calm down and
read it. I know this fellow.” So although I didn’t apply to Michigan - he
may have been at Yale by then; I’m not sure. So the idea - well, I knew
enough about this process that all the appointments committees at various
law schools talked to each other. So I wanted to start at schools where I
was most likely to get an offer so that the next schools would know I’d
gotten offers from the first ones. That worked everywhere except I didn’t
get an offer from Yale. I didn’t get an invitation to interview at Stanford
until I’d just gotten back from Berkeley, and I wasn’t going to make
another trip. It was a very apologetic letter about how somebody had been
ill and it had fallen through the cracks and blah-blah-blah, but I wasn’t
going to do it. Yale had gone through a period…
DANIEL MARCUS: Oh, a very difficult period, yeah.
JUDGE GINSBURG: A very difficult period of denying tenure to people, particularly
interdisciplinary people who were brought on when that was thought to be
a good idea and then the wind changed and so they were very risk-averse.
Now, part of my plan was that Hal Scott and I wanted to teach together.
Hal was two years ahead of me in preparatory school and one year ahead
of me in law school, and we had been the closest of friends from high
school. When he left the law school a year ahead of me, he clerked for
Leventhal, and then for Justice White. While he was a third-year student,
Berkeley offered him an assistant professorship. He said, “Well, I’m going
to be clerking for Leventhal.” They said, “That’s okay, come afterwards.”
He said, “Well, I want to apply at the Supreme Court.” They said, “That’s
okay. Just make a one-year commitment to us.”
DANIEL MARCUS: Wow.
JUDGE GINSBURG: So he did. So he went out there and taught for a year. And that’s why I put
Berkeley on my list. And he applied to Harvard and Chicago and Yale;
that’s three places where we thought if we overlapped we could really
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have to make a decision because we wanted to work together. I didn’t get
an offer from Yale. I got one from Berkeley, but he had determined to
come East. So it was going to be Harvard or Chicago. And we talked it
through for a long time and then decided we would both go to Harvard.
And we did co-teach and DANIEL MARCUS: And he’s still there, right?
JUDGE GINSBURG: Oh, yes. Then we opened our consulting practice for a while until I left. I
should say rather that we did consulting together. And that’s how that
sequence came about of why I landed at Harvard. But Hal’s wife was from
Massachusetts and I had spent a summer in Cambridge in summer school
at Harvard, and we both liked it there. Believe it or not, at that time, the
fact that the library was so extensive was a real asset for a faculty member.
Now pretty much everything is electronic.
Hal was doing some international work and they had the international
legal studies library there, and it was just a great resource for both of us,
really, to be there.
DANIEL MARCUS: I can see you still feel a little guilty about not going to Chicago.
JUDGE GINSBURG: Well, I have since taught a seminar there for about 20 years, while I was
on the court.
DANIEL MARCUS: So it was a tough decision, or it would have been tougher were it not for
the Scott-Ginsburg deal.
JUDGE GINSBURG: And then as much as I love the University of Chicago and its law school,
my family was still there, my parents were there. And that was not an
attraction, because in those days, the difference between a local and long
distance phone call was a barrier. And I really didn’t want to be a local
call away.
DANIEL MARCUS: You didn’t want to be smothered by the family.
JUDGE GINSBURG: And I didn’t like Chicago nearly as much as Boston or New York.
Chicago is easier to navigate, it’s less expensive and less of a hassle, but I
found it much more materialistic. Not around the University; that’s the big
exception.
DANIEL MARCUS: Right.
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JUDGE GINSBURG: But everyone you know has a son or a cousin in the markets. You know,
it’s a place where things get paid and processed and bartered, and that’s
what makes it go ‘round, and Cambridge is an intellectual community.
DANIEL MARCUS: Yes, it really is. So you came to Harvard in ‘75.
JUDGE GINSBURG: Um-hmm.
DANIEL MARCUS: And what were the main subjects you taught while you were there?
JUDGE GINSBURG: Well, the first year - I had volunteered. They said, “What are you
interested in teaching?” And I had said I was interested in teaching labor
law, for which -- I’m not sure if I knew it -- there was a real need there at
the time.
DANIEL MARCUS: In those days, it was NLRA, the law.
JUDGE GINSBURG: That’s right, it was the NLRA - right, and I’ll go back to that. But then I
also, for the spring - that was in the fall - and for the spring I created a
seminar on regulation of broadcasting for a first-year elective.
The labor law course I taught was in the first several years. At that point,
the Law School was a few years into a staffing problem. The nature of the
subject had changed, and the people who had taught the labor act cases
were I think losing interest in it and weren’t really - a lot of them weren’t
keen to pick up what later became employment law. So there was a period
of some years where the course was being reoganized, and I was ready to
teach the conventional labor law course as it then was. Because I studied a
lot of labor - not just law, but labor history, labor economics, as well as
labor law. That was in college, and then I had Bernie Meltzer for labor law
and worked on a case with Justice Marshall, so I was happy to do that.
As it turned out, that was a fateful decision, because I couldn’t get out of it
after a couple of years. I would like to have done so, but in fact the school
needed - we always had a visitor. I think we had one regular insider other
than myself. Well, maybe it was just me. And then each year - Jan Vetter
came from Berkeley one year. Then they hired Harry Edwards, and he
came and stayed for a few years, but that didn’t last. He had tenure, but he
didn’t like Harvard and went back to Michigan.
One time I asked Archie Cox, literally in the men’s room, why he didn’t he’d returned from being Solicitor and then Watergate - why he didn’t
resume teaching labor law. And he said, “Well, it’d become too much like
tax law; all the big questions have been answered.”
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I thought that was a very peculiar statement, and I repeated it some years
later to Richard Epstein, who laughed and said, “The big questions hadn’t
even been asked at that point.” (Chuckling).
That was a large course, and that went on for quite a few years. And then
in the spring of ‘76, I put together materials and started teaching
Regulation of Broadcasting. At the end of the fourth year, my materials
became my case book, which West published. Later I did a second edition
and then a supplement, so I stayed with that for quite a while. It started out
as Regulation of Broadcasting and evolved into Regulation of Electronic
Media. Cable was already in it, but more things came into it.
And following that, I wrote a lot of FCC cases here, but I gave up the case
book once the Telecommunications Act of ‘96 passed; it was impossible
to keep up with the field without either teaching it or practicing it. Finally
I got labor law behind me and Hal Scott and I started co-teaching
Regulation of Financial Institutions, which we did for primarily third-year
students and LLM students, foreign graduate students. It was a very
sophisticated course in which the students would be assigned different
roles, such as board of directors of a bank holding company, staff of the
Controller of the Currency, whatever; four or five different groups. And
for most every class, they would be given a set of readings, and it could be
up to six or seven hundred pages, which were just complete unedited
documents.
And when the first time somebody said we can’t do this, one of us said “You know, we’re just trying to make it easy for you. This stuff’s all in
the library. We’re winnowing it down to this universe here.”
That course profited greatly from the consulting that we were doing for
money center banks. And then I taught a course called Economic
Regulation of Business, which is the successor to the old utilities
regulation course. We covered rate of return regulation, but it was much
broader than that, including things like certificates of need and necessity
for entry into the hospital industry. There was a nice case book on that by
Tom Morgan. And that was a small class every year; I had Barney Frank
as a student one year. He was already a state representative; he’s very
smart, so it was a pleasure to have him. Plus, he’s quite colorful.
DANIEL MARCUS: So it’s you who are responsible for the Dodd-Frank law, right?
JUDGE GINSBURG: Well, when I’ve read it, I’ll let you know. But Barney came in one day and
read a letter from a constituent about the urgent necessity of requiring
licenses for dance instructors - maybe it was ballet instructors - but
anyway, because of the hazards involved. You know, it was a complete
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protectionist thing. But I had just had them read Chapter 9 of Milton
Friedman’s book, Capitalism and Freedom, on occupational licensing.
DANIEL MARCUS: So they never made you teach contracts or torts or…
JUDGE GINSBURG: No, and I had no interest in doing so. But I think - I don’t know whether
this was really true at Harvard, but it was I know true at Chicago. It was an
honor to be asked to teach a first-year required course. I think that had
broken down by the time I was at Harvard. It was still true while I was a
student at Chicago. Not much time had elapsed, but I think there was a
different tradition in that regard.
DANIEL MARCUS: Were you and Scott sort of pioneers at Harvard in the law and economics
world?
JUDGE GINSBURG: Yes.
DANIEL MARCUS: Or had it already taken root?
JUDGE GINSBURG: No. Mitch Polinsky, who left for Stanford a few years after we came, was
a PhD economist without a law degree, and he was succeeded by Steve
Shavell, who’s still there. They had an economist teaching economics for
lawyers. At the faculty meeting I’ve been told, secondhand if not third,
that - well, I should say, by the way, that until that year, when Hal and I
and a woman who had gone to Stanford, were made assistant professors,
there was no one on the faculty who hadn’t gone to Harvard or Yale.
DANIEL MARCUS: Really.
JUDGE GINSBURG: So it was a little bit - I won’t say it was inbred, but they were being
adventuresome. And I’m told that at the faculty meeting, when my name
came up, somebody said - “We just voted an offer to Scott. Why do we
need Ginsburg?” (Chuckling). It was definitely a new idea.
DANIEL MARCUS: A new thing.
JUDGE GINSBURG: Yeah. Phil Areeda was on the faculty. But he was doing something more
specialized in antitrust and not trying to apply his economic analysis
elsewhere.
DANIEL MARCUS: So did you teach antitrust ever at Harvard?
JUDGE GINSBURG: Yes, I picked up antitrust for the last several years, until I went to the
Antitrust Division in 1983. I used Phil’s book, of course. One winter term,
I co-taught Advanced Corporations, which was economic literature, for a
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three-week term; co-taught it with Victor Brudney. Victor had taught
corporations for 20-some years, and I had not taken it in law school, so I
thought I’d better read my way into the secondary literature.
The only lasting legacy that I had at Harvard, maybe anywhere, because
most things don’t last 25 years including case law, was the January term at
Harvard. Al Sacks was the Dean, and he was firmly of the view that the
fall exam should be before Christmas so the students would have a clean
break. The students were riven 50-50 on this. There was a poll in the
Record, and they were just about evenly divided, but Al wanted to do that.
So he appointed a committee chaired by Bob Keeton, who was later a
district judge, and comprised Duncan Kennedy and myself, along with
Bob. And we worked - we surveyed what other places were doing;
colleges, not law schools. No law school was doing anything like this. The
possibilities were a 13-week fall and a 17-week spring, or a 13-week fall
with longer classes and the 13-week spring. There were variations. What
we settled on was called 4-1-4, and it was four months, one month, four
months, but of course, the months weren’t whole in September or May or
even in January. It was a three-week January term. And I had to make the
presentation to the faculty to sell this, and did. The faculty, not
unanimously by any means, agreed to it, and it’s still there. It had the
virtues that we thought it would have. People who could not come up for a
day a week from New York or Washington could come for three weeks.
Alan Morrison came year after year, and did his thing. Judges from other
countries; Barak came from Israel for several years, well, many years
during the January term. And academics from places on a quarter system,
from Oxford and Cambridge and elsewhere in the English-speaking world.
They were between terms, so they could come for three weeks.
But the most important thing was that Bob Keeton’s trial advocacy
workshop could have three weeks’ with students who weren’t doing
anything else. And then Roger Fisher got on board because the negotiation
workshop could be reformatted to fit that also, which was, I think quite
successful, both of those, fitting in there. So that did take root and has
been there ever since.
I also taught Administrative Law in the January term, but that was when I
came back as a visitor. That was after I was in government. So I think
that’s my whole roster. I might be missing one, of course. But they all
were economic – except labor law, which was at the fringe, they all had an
economic core.

23

DANIEL MARCUS: Yeah. It’s interesting that two of your prime areas when you started out,
labor law and broadcast regulation, have all but vanished completely or
disappeared.
JUDGE GINSBURG: Well, we started the course on Regulation of Financial Institutions. That
has endured and become six courses now.
DANIEL MARCUS: Yeah, now that was prescient, right?
JUDGE GINSBURG: New York Law School has a whole cluster of courses, even one just on
derivatives.
DANIEL MARCUS: So who were your closest colleagues at Harvard besides Scott?
JUDGE GINSBURG: Phil Areeda. Phil’s not someone who was cuddly, but he was very helpful,
and of course we had a lot to talk about, and a common interest in food
and wine, although he was many decades more experienced than I and had
a better palate. And then Bob Clark, who later became Dean. Derek Bok,
when he was President of the University, invited anyone on the law
faculty who wanted to come see him about the new Dean to do so. And I
went, and I think Hal did, too, and promoted Bob Clark, and he did not
choose Bob then. The next time, he chose Bob.
DANIEL MARCUS: Oh, really? Is that when he chose Sacks?
JUDGE GINSBURG: No, Sacks was outgoing, and it might have been when he chose
Vorenberg.
DANIEL MARCUS: Yeah. But Clark became dean before or after you left?
JUDGE GINSBURG: I think two years later. And David Rosenberg, who had been a sort of leftwing political lawyer, worked a lot with civil liberties, with the ACLU and
others, came as an assistant professor and started teaching torts, I think;
but anyway, he was a spectacular friend and teacher. Steve Shavell, the
economist on the faculty. And then there was something called the
Harvard Project on Deregulation, which was started by Chris DeMuth, a
Chicago classmate who was then at the Kennedy School of Government.
Chris later spent 22 years as head of the American Enterprise Institute.
And Chris convened a group -- Steve Breyer and Dick Stewart also. They
were both terrific to me.
The Harvard Project on Deregulation was housed in Chris’s office at the
Kennedy School, but he brought in people from the business school and
the economics department and MIT and the law school. Stewart and
Breyer had joint appointments at the Kennedy School, and they would
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participate in this, as did I and John Dunlop from the business school. And
Peter Diamond, who’s now got a Nobel Prize, came over from MIT. I
don’t know how regular he was, but I remember a presentation he made.
Fred Kahn came. We had Liz Bailey, who worked with Fred later on at the
CAB. And, of course, Steve engineered the Airline Deregulation Act,
getting it through the Senate for Senator Kennedy; that was terrific. That
was almost a continuation of the Chicago experience.
DANIEL MARCUS: So it’s very interesting. Did you play any role toward the end of your time
at Harvard in the founding of the Federalist Society, which I guess was in
the early ‘80s, and started at Yale and Harvard and Chicago, right
JUDGE GINSBURG: Well, starting at Yale, it was Steve Calabresi and Lee Otis. And was it
Gene Meyer?
DANIEL MARCUS: I don’t know.
JUDGE GINSBURG: Here’s what happened. Spencer Abraham, who later became a Senator
from Michigan, came to me with a small group of students and said, “We
want to start this journal, the Harvard Journal of Law and Public Policy,
and we have to have a faculty advisor.”
I was very reluctant because I was an assistant professor, I wasn’t tenured.
I got tenured in ‘81 and this was before that -- but just before that, maybe
1979 or ‘80, but I agreed to do it. And it didn’t involve me to any degree,
but they set up the Journal. Later, when the Federalists - very shortly later,
a couple years at most, when the Federalist Society had a chapter at
Harvard, their publication became the flagship of the whole Society.
Since then they’ve spawned others; there’s one at Georgetown, there’s one
in Texas, but I don’t know how they exactly related, whether there was
diffusion or reinvention. But the Harvard JLPP seems to be the official
repository of the papers that are given at the annual meeting and that sort
of thing.
DANIEL MARCUS: Okay, I’m trying to think of anything else that stood out.
JUDGE GINSBURG: David McIntosh may have been the other founder.
DANIEL MARCUS: At Harvard or JUDGE GINSBURG: At Yale, I think.
DANIEL MARCUS: So it really started at Yale.
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JUDGE GINSBURG: Yeah.
DANIEL MARCUS: And so at the time you left Harvard, it was really just getting going.
JUDGE GINSBURG: Yes, I left in ‘83. And so it was a couple of years going, I guess.
DANIEL MARCUS: Did you play any role as an advisor or a paper writer or anything in the
1980 campaign for the Reagan campaign?
JUDGE GINSBURG: No. And to my embarrassment, I didn’t vote because DANIEL MARCUS: I won’t tell anyone.
JUDGE GINSBURG: Well, the Justice Department - rather, the Office of Personnel
Management knows, because they asked. My wife at the time was going to
vote for - was Carter running again?
DANIEL MARCUS: Yes.
JUDGE GINSBURG: And she later became very different politically – a libertarian. She was not
very active, but she was going to vote, and she was registered up in
Newburyport, Massachusetts, where she was living when we had gotten
married. Actually we didn’t get married until the spring of ‘81 and this
was the fall of ‘80. But we were engaged. But she could not vote, and so
we paired; I didn’t either.
DANIEL MARCUS: Okay. So I think we have time to talk about - at least begin to talk about
your Department of Justice experience. So how did you come to get your
job, your first job in the Justice Department, as Deputy Assistant Attorney
General?
JUDGE GINSBURG: In the spring of 1983, having gotten tenure in ‘81, I was anxious to be
away for a while, to take a leave. The political division within the faculty
was just unbearable. It was highly publicized in the New Yorker and the
New York Times. The Critical Legal Studies people were making mischief
all the time, and nothing was too small for them to make an issue of it or
statement.
I remember one time that the Dean appointed a committee of three to
name the Oliver Wendell Holmes Devise speaker that year, or to give the
Langdell lecture it was. And the committee had two crits on it and the
result was a disaster. So nothing was too small. It was much more of a
pain for the Dean than it was for me, but I really was tired of all of the
distraction, and it was a bad time for the place. Alumni were not giving
money because of all the disruption. The students were very unhappy. You
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know, they were sort of like children whose parents are going through a
divorce or leading up to it. They say “look at me,” and instead the faculty
were off fighting with each other.
So I wanted to explore a little bit what other possibilities there were. Hal
had been away for a year. Hal had gone to the Dean and said, “I’ve
learned all I can learn about international business transactions in the
library. I’d like to spend a year doing this.” And the Dean kindly set him
up with Nick Katzenbach.
DANIEL MARCUS: At IBM, yeah.
JUDGE GINSBURG: So he spent a year - spent four months at Armonk and four months in Paris
and four months in Tokyo, and that enriched his teaching greatly, I’m
quite sure.
So I wanted to do something; it was just to spend a year away. I could see
from Hal it was good medicine. And so I came down to the McGowan
reunion and had no occasion to say anything to anybody, didn’t hear of
anything; I was just keeping my ears open. That was probably in May.
And then in June, I went to the wedding of a classmate, the man with
whom I had breakfast last week. I was walking from the church to the
reception, down Madison Avenue, stepping over a puddle at a cross street,
talking to Ron Carr, who was then Bill Baxter’s deputy. And I was telling
him Harvard was not a happy place. And Ron said, “Would you take my
job?” And I said, “In a trice.” And he said, “I’ll talk to Bill.” And then
somewhere in July I got a call from Baxter offering me the job. He said he
wanted me to start right away, or August 1st or something. And I said,
“Well, we have a family vacation in August. We’ve taken a place in the
Virgin Islands, and we’ll be there for the month. So I can’t really start
until after Labor Day.” And Bill characteristically said, “Well, that just
means I’ll have to do both jobs that much longer.” So it was that I began
the day after Labor Day.
DANIEL MARCUS: Had you known Baxter before through antitrust circles?
JUDGE GINSBURG: I’d never met him.
DANIEL MARCUS: He was out in California.
JUDGE GINSBURG: He was at Stanford. He had a good reputation for People and Penguins, a
book on the economics of law - well, actually the emphasis was on the
environment - and was doing interesting things in antitrust.
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DANIEL MARCUS: And you were the deputy for regulatory affairs.
JUDGE GINSBURG: Right.
DANIEL MARCUS: Which means you got to poke your nose in at the FCC and the Department
of Transportation, places like that?
JUDGE GINSBURG: Well, yes. In addition to dealing with transactions, mergers, cartel
investigations that might have come out of regulated industries, we also
did amicus briefs, and some of those were in my portfolio. But one of the
main things that we did and in which I took an interest was that we filed
comments before agencies in rule-making proceedings, as the FTC does
with the state legislatures that are considering anticompetitive legislation.
The Thursday after Labor Day at four o’clock, I was handed a long
document, a comment for submission by ten the next morning at the
Department of Transportation; probably 70, 80, 100 pages, on the subject
of computer reservation systems. One was run essentially by American
Airlines, and one by United, and there was a third smaller one around.
And this raised some of the same issues that are with us today with Google
-- display bias and all of that -- because most tickets were booked off the
first screen.
Anyway, I kept the staff overnight and we tore the thing up and started
over again. And I was never again handed a document the night before it
was due to be filed. I had worked them right through the night, and they’d
never had an experience like that before. That was how I started.
DANIEL MARCUS: Oh, so your responsibilities also included the process of looking at
mergers in regulated industries.
JUDGE GINSBURG: Sure, right. There were certain sections. There was Transportation, Energy
and Agriculture, there was Communications and something else. There
were various sections with about 15 lawyers each, and some of those
sections reported through me because they dealt with regulated industries.
There were litigation sections that reported through the criminal deputy
and so on.
DANIEL MARCUS: So you probably didn’t have the big case that Baxter is famous for, unless
I’m mixing things up.
JUDGE GINSBURG: No, you’re not.
DANIEL MARCUS: Is IBM, right?
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JUDGE GINSBURG: Well, he dismissed IBM immediately, in 1987.
DANIEL MARCUS: Oh, he dismissed IBM, that’s right.
JUDGE GINSBURG: Unilaterally and immediately.
DANIEL MARCUS: IBM was a hangover, yes.
JUDGE GINSBURG: IBM was filed on the 19th of January, 1969.
DANIEL MARCUS: The end of the Johnson administration, yeah.
JUDGE GINSBURG: And it lingered there for 12 years.
DANIEL MARCUS: Don Turner, right?
JUDGE GINSBURG: I think Don had left. I’m not sure. But he had developed the case. So it
languished. There were activities, but the case had not come to trial. And
the world had changed, so Baxter dismissed that case, shortly after taking
office. And then in ’82 he settled the AT&T case.
DANIEL MARCUS: He settled.
JUDGE GINSBURG: Well, it was ‘82 before the modification of final judgment was approved
by the court, so sometime in ‘81 he settled the case. It was called a
modification of final judgment because it was reopening a judgment
against AT&T that had been filed 25 years earlier. He settled that case.
Judge Greene insisted on certain variations, some of which proved
disastrous, in the original proposal on which the parties had agreed. That
was all behind us when I came. However, I came in September ‘83. That
week or so, the regional Bell operating companies were formed and
staffed; they were subsidiaries of AT&T, and they would be spun off and
take on an independent existence on 1/1/84. That was my second allnighter at the department.
DANIEL MARCUS: (Chuckling). Making sure they did it right?
JUDGE GINSBURG: Absolutely. And one problem did arise. I got a call from the head of the
Civil Division, I think it was Civil, saying -- no, it was Hank Habicht, who
was in Natural Resources, saying “Department of Interior,” I think it was,
“is after us to sign off on a transaction. They want to buy 300,000 phone
lines or equipment or something. It’s got to be done today.” And I said,
“Bring it over.” Well, it was a very cynical attempt to move part of the
rate base. It had to do with Chesapeake and Potomac - the local telephone
company.
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And the government and the GSA, I guess it was, so it was Civil after all.
And I said, “This is a scam. You can’t do it.” Apart from that, everything
went very smoothly.
Earlier that week, I was in New York, walking on Fifth Avenue. You may
remember that from the dawn of time until the breakup, Western Electric
made all the equipment, and nothing else could be plugged into the system
unless the FCC approved it, which is what they wouldn’t ordinarily do.
And Western Electric’s handsets, their desktop telephones, were made to
last forever. I mean some day archeologists will dig them up and they
might even get a dial tone. And if you dropped them, they wouldn’t break.
DANIEL MARCUS: Right.
JUDGE GINSBURG: One theory of this is that AT&T got a return on investment in the rate
base, so a gold-plated phone goes into the rate base. If they had to repair a
phone, they got only dollar-for-dollar reimbursement for the labor costs.
So arguably it was in their interest to grow the rate base in this way; that’s
called the Averch-Johnson hypothesis. And as of last time I looked,
there’s no empirical validation. Whether Averch-Johnson applies should
depend on the alternative rate of interest they could get in the market.
Anyway, I’m walking down Fifth Avenue, and some men had set up
sawhorses and a table and they were selling telephones for $3, made in
Korea. And having picked one up and looked at it, I’m sure that if you
dropped it, it would break. And it turns out there’s a huge market for
breakable telephones.
DANIEL MARCUS: Well, so you were there. You came in at the tail-end of this revolution in
telecommunications.
JUDGE GINSBURG: Yeah. But I spent a lot of 1984 on the case, because one of the things
Judge Greene had done was - this was not unreasonable - he said, you
know, “This case arises from the technological change.” Everything used
to travel on copper wire, a twisted pair of copper wires. Now it’s satellites,
microwave. Things can change again. So we’ll put in a waiver provision
so that a regional Bell Company can come in and seek a waiver from the
terms of the decree based on whatever showing they can make. The
government and AT&T acquiesced, and in January there were already 19
petitions for waivers.
When the companies were set up in September, they immediately started
thinking from their own perspectives, and they needed a waiver in order to
go into any non-regulated, non-tariffed business. For example, one of
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them wanted to go into telecommunications consulting in China. Well,
there was no way that that could be a problem with a cross-subsidy.
So the court in essence made the Antitrust Division the staff of the court,
like the staff of a regulatory agency, and we would investigate each of
these petitions and then give an opinion, and the court would grant or deny
the waiver. And we actually had five or six lawyers working that whole
year on waivers, and it lasted for several years until we got the thing out of
the Department. In fact, I worked on legislation.
DANIEL MARCUS: And this was all before Judge Greene?
JUDGE GINSBURG: Yeah. I worked on legislation to take the case away and turn the decree, by
statute, into a regulation of the FCC. Let them change it, go through
rulemaking to change it if they want to change it. It raised interesting
constitutional issues.
DANIEL MARCUS: Taking it away from the court.
JUDGE GINSBURG: Yes.
DANIEL MARCUS: This separation of powers that JUDGE GINSBURG: Right.
DANIEL MARCUS: Judge Greene probably didn’t like it.
JUDGE GINSBURG: Well, it never saw the light of day.
DANIEL MARCUS: Oh, it never was actually proposed.
JUDGE GINSBURG: No. I worked with somebody from I guess it was OLC, and I left the
Department around August or September of ’84 to go over to the White
House.
That was an election year, and the Congress was going to go home early.
By the time we got the legislation drafted, it was too late to expect
anything to come out of the Congress that year, so I don’t think we sent it
up. And then I left, and I lost track of what happened. But basically
something like that happened a few years later.
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DANIEL MARCUS: This is Daniel Marcus, interviewing Judge Ginsburg on September 6,
2012. We concluded our last interview at the point in the fall of 1985
when you were about to leave the Antitrust Division to become Director of
the Office of Information and Regulatory Affairs at OMB. How did that
opportunity come about?
JUDGE GINSBURG: Chris DeMuth, a colleague and friend from my teaching days at Harvard
Law School, when he was teaching at the Kennedy School at Harvard,
asked me one day in the fall of 1985 if I would be interested in succeeding
him as Director of OIRA. I jumped at the opportunity. While I enjoyed
working in the antitrust area, my other main academic and teaching
interest at Harvard had been in the field of administrative law and
regulation. The Reagan Administration was committed to a program of
deregulation, and the OIRA position would give me a chance to participate
in that process from a unique vantage point. So, after talking to Chris
DeMuth, I went over to talk to David Stockman, the Director of OMB, and
I got the job.
DANIEL MARCUS: What was the nature of your relationship with the regulatory agencies of
the Executive Branch?
JUDGE GINSBURG: Sometimes it would be necessary to disapprove an agency’s draft and to
deal with the agency head if it was a matter of importance enough to the
agency to elevate the matter. There was a right of appeal. The agency
could take the matter to the Director, they could go beyond the Director to
the Vice President and ultimately to the President. When I came over and
started, one of the memorable things that Chris said to me was, “Never be
afraid to take something to the President, he’ll always get it right.” Well as
it turned out, in the year I was there, it never became necessary to take
anything to the President.
DANIEL MARCUS: None of your decisions were appealed by the agency?
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JUDGE GINSBURG: There may have been one that was appealed to the Director but nothing to
the Vice President or the President.
I observed two problems with the way in which this process worked. One
was that the agency heads had very little, if any, continuing contact with
anyone in the White House-- from the time they were confirmed by the
Senate, until such time as they left, with the exception of being invited to
the White House Christmas party and maybe the 4th of July on the lawn.
So they came under pressure from every direction, from every interest
group, primarily their permanent staffs, their oversight committees on the
Hill, the associations representing whatever industry they regulated or
multiple industries, sometimes with conflicting interests, and the trade
press that covered intimately the dealings of their agency and often had
inside information before the agency head would have it.
I set out to do two things to try to thicken the relationship between OIRA
in particular, and the White House in general, and the political heads of
the agencies, partly by building a personal relationship with some of them;
having them to the White House Mess for lunch, talking on the telephone,
inviting them to call when problems arose. But what I thought would be
more important was creating a planning process so that the agency heads
and OIRA were not surprised by proposals being presented by the staff for
approval by the agency head and then by the White House, when they’re
essentially fait accompli and almost impossible to reject.
The gestation period for a complicated rule can be as long as ten or eleven
years, beginning with perhaps a research grant to some academic recipient
to do a study, maybe internal studies within the agency or analyses of
existing literature, maybe an advanced notice of proposed rulemaking,
which has no legal standing but invites public comment to help the agency
narrow its options and think more deeply about a problem. And then of
course a notice of proposed rulemaking and comments and a final rule,
sometimes a second notice and comment, before there’s a final rule.
Commitments are made to oversight committees during that time, progress
is being tracked in the trade press. Then after eight years, say, of this, a
new agency head comes in, a new political party comes in and cannot just
- well certainly not cavalierly but cannot even credibly - halt all of these
processes that he may disagree with if he’s going to survive as head of the
agency and have a reasonably workable relationship with the staff.
Choices are going to have to be made about where to spend political
capital inside the agency.
My idea was to have the President put out an Executive Order requiring
every agency to submit , once a year, just as they do their budget plan (and
their legislative proposals, which are not annual but as needed), to submit
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a list of all regulatory activity and pre-regulatory activity that may at some
point develop into a regulatory proposal.
DANIEL MARCUS: Is this the so-called regulatory agenda?
JUDGE GINSBURG: Yes, that’s what it was called.
DANIEL MARCUS: So you’re the inventor of that?
JUDGE GINSBURG: Yes. I did a presentation to the Cabinet with the President in attendance,
using a big chart about three feet by five, on an easel, showing over a
timeline of 12 or 15 years, how long it took for various significant rules to
have reached finality and become legally binding. It was quite shocking,
I’m sure, to everyone in attendance. The President approved the proposal,
signed the Executive Order and required the agencies to submit this
document every year. Well this lasted only for a few years. I was gone in
one year, the President was gone in four years. I’m not sure the agenda
lasted beyond that. There’s something that took its place that’s a slimmed
down version, it’s not as comprehensive and it doesn’t I think purport to
be as binding. Under the Executive Order that President Reagan issued,
requiring the agenda, an item that was not in the agenda could not be
considered for approval of a notice of proposed rulemaking. It may have
even been ineligible for funding, I don’t remember that. It was an
enormous undertaking for all of the agencies but I know it was a useful
thing.
Mac Baldridge, who was Secretary of the Commerce, said to me that well by way of explanation first, you know the Commerce Department is a
conglomerate. At that point it had, the Weather Service and the National
Oceanographic Administration and one of the wildlife agencies, the Trade
Administration. It was all over the lot and there was no way in which a
Secretary or even a lower level political appointee, could be on top of
things that were down in the bowels of the agency, and that would not
reach his or her successor’s desk for another three or four years. So Mac
thought the regulatory agenda was great. It brought everything up for him
to take a look at. He could spike early on, when it was easy, things that he
thought were inconsistent with the President’s policies or his own views
and exert a reasonable degree of political control on the regulatory output
of the agencies, as always, subject to whatever the statutory requirements
might be.
DANIEL MARCUS: By the time you came there at the end of 1984, was there still a lot of
resistance (a) in the agencies and (b) in your own staff at OIRA, to the
whole idea of cost-benefit analysis and choosing the most cost-effective
alternative?
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JUDGE GINSBURG: Well the staff at OIRA was really built around that project, so there was
no resistance there. The statutory mandate or warrant, I should say, for the
existence of the office, was the Paperwork Reduction Act. This program,
initiated by the President in February of ‘81, which had informal historical
successors going all the way back to President Nixon, was piggybacked
onto the Paperwork Reduction Act and the existing staff, expanded for the
larger new task. So there was no problem there whatsoever. The agencies,
I’m sure, displayed some resistance, but I think that was mostly behind
them by the time I got there.
There were two incidents worth recalling. One was that Milton Russell,
who was a PhD economist, had come over from Resources for the Future
and become the head of the policy office of the EPA. He told me that he
thought the Executive Order was the best thing that ever happened to the
policy office and really to the EPA as a whole, because it meant that rather
than sending things over to the White House and having them
disapproved, staff had figured out that if they ran them by the Policy
Office within the EPA, they would get pretty much a preview of what they
would get by sending it over to OIRA, but they’d get it from closer at
home, by someone who is more intimate with their programs, and
wouldn’t have to get into a tussle. I would think something similar
happened all around the Executive Branch.
At the same time there was a mishap during my year when Lee Thomas,
who was head of the EPA during part of that time-- Ruckelshaus was head
when I came in; he was really a prince. Lee Thomas was Administrator
when the agency, either over his signature or his deputy’s, sent a rule to
the Federal Register that had not gone through OIRA. Legally, it was not a
violation of a law, it was a violation of a direction from the President. I
had Lee over for a session in one of the small rooms off the White House
Mess and basically spent about an hour bringing in one person after
another to pistol whip him. My deputy and I and Dick Darman and another
person in the West Wing who worked for the President on domestic
policy, and they were very tough characters. They were both very
sophisticated. One of them, I think, had been an academic. Anyway, it was
an extremely unpleasant experience for Lee and I doubt it ever happened
again with any agency. I’m sure that got around.
DANIEL MARCUS: Was there still, at that point, some of the residual complaining by
congressional oversight people like John Dingell for example? I think
there was still a Democratic House of Representatives at the time.
JUDGE GINSBURG: Yes, until 1986.
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DANIEL MARCUS: As I recall, people like Dingell said that the statute gives the authority to
the Administrator of EPA to promulgate these regulations and OIRA and
the President can’t interfere. Now, was there still some of that political
tension going on or not?
JUDGE GINSBURG: There was some concern on the Hill but it was, I think, based on claims
that OIRA was being used as a backdoor to subvert what the agencies
were doing and to allow interests that had not prevailed before the agency,
to get another attempt to defeat a regulation and to do so in a secret and
private channel, and there was really just no foundation for that but it’s
very hard to convince someone who doesn’t want to be convinced of that.
During my year there, I had two meetings with outside groups concerning
regulation. One was a union that was concerned that OIRA approve a
regulation, I think coming from OSHA, the Occupational Safety and
Health Administration, that was meant to prevent spontaneous combustion
in grain silos. The meeting consisted of the union bringing in a portable
television with about an eight inch screen, and playing a tape of a silo
burning. It was a complete waste of time, as you can imagine. I don’t
remember why I decided to see them. I didn’t get many requests frankly.
The other was a meeting with the Cable Television Association and that
concerned legislation, not a regulation. Those were my two outside
meetings and they wanted the Administration to drop its opposition or not
begin to oppose a provision in a cable television related bill that had been
added at the last minute by the Black Caucus in the House, to require
affirmative action in employment by cable television companies. I told
them that I would recommend that the President veto the legislation if that
was in it, and it was removed. That was my other outside meeting.
Now that’s not to say that the office wasn’t controversial. Public Citizen,
Ralph Nader’s group, was frequently expressing this concern about
outside meetings and very articulately. Alan Morrison was their counsel
and he was very good. I don’t remember Mr. Dingell getting involved. He
was my nemesis when I was at the Department of Justice, simply because
his staff was constantly seeking documents which, if not clearly subject to
executive privilege, were sensitive, and the end result of which is that we
would put up an opposition and then give him the documents. He had a
very professional staff and they were always trustworthy.
DANIEL MARCUS: Trustworthy but relentless.
JUDGE GINSBURG: They were relentless, they were tough, but they were respectable
adversaries. And you know, he’d been there so long and risen so high that
not surprisingly he had an excellent staff. I don’t know which is cause and
which is effect but that happened. Senator Kennedy, the same thing.
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DANIEL MARCUS: Yes. Since you had a great interest in competition issues, were the
Executive Order’s cost-benefit provisions broad enough to enable you to
push agencies to look at the impact of their regulations on competition?
JUDGE GINSBURG: I don’t remember any specific instance like that. I’ll tell you one instance
though, one specific event. I got a call one day from Dr. Frank Young,
who was the Commissioner of Food and Drugs, and I assure you this
wouldn’t have happened if I hadn’t had Frank down to lunch at the White
House. He called and he said Doug I have a problem. My staff tells me
that the cereal that Kellogg makes is a new drug under the law, because
they’re making a health claim on the package and we have to tell them that
they can’t do that or they have to go through the drug approval process.
The health claim is that they’re quoting the National Cancer Institute’s
recent study to the effect that a diet high in fiber is associated with a lower
rate of intestinal or colon cancer. So I told Frank what he needed to know
about the First Amendment and he was able to shake the staff off of that
particular bit of nonsense.
One night I got a call at 9:00 p.m. from a staffer for Senator Hatch, I think
again because of just personal relationship, and this was a deregulatory
matter. There was a bill in the Senate that would have reduced the number
of commissioners on the Interstate Commerce Commission, which had
been originally eleven, and I think this was taking it down to seven or five.
But the path by which the reduction would occur, was gerrymandered in
such a way that it was cherry picking. Instead of not filling vacancies as
they arose, specific incumbent’s vacancies were not to be filled, and those
were the more deregulatory members. I got this call and it’s about 9:20 on
a weeknight, the bill is on the Floor and the question is what is the
Administration’s position on this. I had to take a few seconds but that’s all
I could have gotten, and then said this raises an important constitutional
issue of infringement on the president’s power of appointment. End of
conversation. I got a call back later that just said that worked. That would
have been in October of ‘84, when I was on the job for a month maybe.
The Congress was coming to the end in an election season and all the
business comes to the Floor and all the deals are made in the last days.
Often, the administration isn’t present, so fortunately we got a call on that.
DANIEL MARCUS: Was Stockman the director the whole time you were there, because
eventually he left and had a falling out with the administration, not on
your kind of issues but on budget issues, taxes or something.
JUDGE GINSBURG: Yes, Stockman was the director the whole time.
DANIEL MARCUS: You were there for about a year?
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JUDGE GINSBURG: I was there for a year almost exactly. Chris DeMuth had told me that it
was important to keep the director apprised if anything was going to blow
up, and he didn’t want to be surprised by reading about it in the
newspaper. Chris said that one time as he was leaving for the day, he
opened the door, leaned in and said Dave, I just want to give you a heads
up, we’re disapproving a rule on formaldehyde and Stockman looked up
and said, “Be careful, everything I’ve ever seen of that stuff has been
dead.”
DANIEL MARCUS: I would imagine that given Stockman’s interest and the natural interest
and focus of the Director of OMB, that you had a pretty free hand as head
of OIRA in terms of decision-making with respect to regulations.
JUDGE GINSBURG: I never submitted anything to Dave for approval. When we did the
Executive Order, in order to draw attention to the matter publicly, as well
as for the agencies, we arranged for a press conference with Joe Wright,
who was the Deputy Director of the agency and who really ran the
management aspect. We had very little interaction but he had the title of
deputy so that was helpful. Very early in the morning of that day there was
a meeting in the Vice President’s office, with the Vice President, George
H.W. Bush, his counsel, Boyden Gray, myself, my deputy, perhaps one or
two other people, and Joe Wright. We just spent a couple of minutes
briefing the Vice President on the Executive Order, the background for it,
the rationale for it, and he was a very quick study. As we broke up after
fifteen minutes or so he said, “What’s the question I’m most likely to be
asked?” I told him whatever that was.
Around midday, there was a scheduled press conference in the Old
Executive Office Building. It was in an auditorium actually, and there was
a stage. Joe Wright introduced the Vice President, who spoke about the
importance of the Executive Order, which he did without notes, and then
turned it over to me to take questions about the details. As he left the
reporters were simultaneously shouting out their questions. He turned and
answered the question that we told him would be the most likely one
asked. He did the whole thing with great aplomb, I must say.
That evening, I was at dinner at the steakhouse on Connecticut, on the
second floor, and I was with my wife and a couple of friends. In fact, I
think it was Chris DeMuth and his wife, and the Vice President came into
the restaurant and as he was walking to his table, saw Chris and me, came
by and said quite audibly for others to hear, “nice job today” and walked
on.
DANIEL MARCUS: That was a good day for you.
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JUDGE GINSBURG: He was just really so accomplished at what he did. That was a major
milestone in that year, getting the Executive Order out.
DANIEL MARCUS: Let’s move on to your return to the Justice Department. How did that
come about?
JUDGE GINSBURG: The President nominated Ed Meese to be Attorney General. I had had a
few brief dealings with Ed. We weren’t really working in the same sphere
so I didn’t know him at all well but I had met him and had a favorable
impression and hoped that he had also. I sent him a note and said that - I
believe I waited for his confirmation, I’m not sure of that, and sent him a
note and said that if there was anything I could do to help in his staffing,
thinking about staff and having been there just a year before, to please feel
free to call. In fact, he called or his office called and set up a meeting, and
he proposed to - well we actually, in the meeting, we talked about the
possibility of his appointing me.
DANIEL MARCUS: So there was a vacancy already.
JUDGE GINSBURG: I’m not sure whether Paul McGrath had left. Baxter left in December of
‘83.
DANIEL MARCUS: I see.
JUDGE GINSBURG: Paul McGrath had been head of the Civil Division.
DANIEL MARCUS: That’s right.
JUDGE GINSBURG: Because the election was a year away, and because of controversial things
the division was doing, they didn’t want to have a confirmation hearing
for a new Assistant Attorney General for Antitrust.
DANIEL MARCUS: Before the election.
JUDGE GINSBURG: So Paul just walked down the hall. These appointments are for Assistant
Attorney General and they’re not specific, although it’s understood at
confirmation, what one’s responsibilities will be. Paul just was shifted
down the hall to run the Antitrust Division. He had been a litigator and he
had done some antitrust litigation. He wasn’t a specialist but he was
certainly familiar with the field. I guess he probably stayed either until
Meese came or until shortly before. There may have been an acting for a
while. So I had this discussion with Meese and he wanted to know what I
thought should be done by the division in the President’s second term. I
gave him my thoughts and then I later learned that he was seriously
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considering someone else as well, who was an active practitioner in the
field, whereas I was an academic on leave to the government, but he ended
up offering me the position, which I took. He was confirmed early, in
1985.
Well, I’m not sure how early in 1985, because I think there was some
delay in his confirmation. But then I was nominated and confirmed in time
for me to go back to the Division the day after Labor Day.
DANIEL MARCUS: So you took your position as assistant attorney general roughly in
September of 1985. Was your confirmation hearing, which I guess was in
the summer of 1985 for the assistant attorney general job, pretty much a
pro forma hearing?
JUDGE GINSBURG: Oh, it must have been, because I can’t say I clearly remember anything
about it.
DANIEL MARCUS: So you were confirmed. And then you were in the job as Assistant
Attorney General a relatively short time, right?
JUDGE GINSBURG: From September of 1985 until November 10th of 1986.
DANIEL MARCUS: It was a whole year, that’s right.
JUDGE GINSBURG: Year and two months.
DANIEL MARCUS: And of course, it was an easy job for you to get accustomed to because
you had been a deputy in the division, so you were very familiar with the
division.
JUDGE GINSBURG: Yes. So here’s what happened. I had been confirmed at some point, I
believe, before August, but I took a family vacation in August. We had
rented a condominium on the beach in the Virgin Islands. My daughter
had been born in April 25th of 1985.
DANIEL MARCUS: First child?
JUDGE GINSBURG: Second. So she was a baby. And my wife and the baby and my older
daughter were with me. We were in the Virgin Islands for four weeks or
so. I had with me two enormous three-ring binders. One was on the AT&T
case, from which I’d been away for a year. I was the regulatory deputy
when I was deputy and I ran the AT&T staff, but things had happened in
the course of a year. The other was a roster of all 400 plus employees in
the division, with their positions and how long they had been there and so
on.
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During that month, through long telephone conversations with Rick Rule,
who was my deputy, and Ralph Justus, who was the executive officer of
the division, sort of the senior civil servant, a nonprofessional
administrative person, we reorganized the entire division. When Bill
Baxter had come in, there were about 1100 people in the division. When
Bill left, there were about 550. Senator Metzenbaum and others had
prevented him from closing some offices which are being closed this year,
2012.
DANIEL MARCUS: Undoubtedly including Cleveland.
JUDGE GINSBURG: It was Cleveland and two other regional offices. But he had been able
through attrition and policy disagreements to shrink the size of the staff.
The FTC had gone through a similar but less of a percentage decrease in
staff. However, Bill had no interest in administration. And the result was
that we had all these hollow sections where there was a section chief and
assistant chief, and instead of 15 or 20 staff lawyers, perhaps 9, or
anywhere from 7 to 12. And so the division was badly in need of
reorganization.
Reorganizing the division meant, therefore, reducing the number of
sections to reflect the reduced number of lawyers and support staff.
Reorganizing and reducing the number of sections, in turn, meant reducing
the number of section chiefs. Section chiefs were in the Senior Executive
Service, or at least most of them were. Senior Executive Service slots are
very hard to come by; there’s a fixed number created by the Congress, and
allocated to the Department of Justice. As it turned out, by doing the
reorganization the way I did, no one, by the way, lost his job or her job, no
one. Everyone was assigned to one of the new emergent sections. It meant
that there were six SES slots vacated, because the person who would be in
it would now be an assistant chief, which is not an SES level, and although
I think they retain their pay.
It caused about seven or eight people to leave - who were either chiefs or
assistant chiefs - to leave the Division. And most of them landed
immediately on their feet, going to law firms, so it didn’t engender a crisis
for anyone that I’m aware of. The sections were all renamed and
reorganized in terms of their functional responsibilities so that we ended
up with one for transportation, energy, and agriculture, for instance,
whereas transportation had been a section by itself when I came in as a
deputy. So we reorganized all the sections, consolidated the personnel into
them, freed up these positions, and every single person in the division had
a job in a new section.
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I returned from vacation and began my time as assistant attorney general
on the day after Labor Day. On that Friday, we posted the reorganization,
let everybody know. On the following Monday, we operated under the
new organization chart. Now, there’s no way in the world that I or anyone
else could have done that without having been there in the recent past. I
knew many of those lawyers. Rick knew all of them.
DANIEL MARCUS: And it was lucky because you were between jobs, as it were, in the
administration. You had the luxury of really being able to focus on this for
a few weeks, which would have been much harder if you were already
running the division.
JUDGE GINSBURG: Well, yes, it would have been. If I hadn’t come in knowing it… Plus it
wouldn’t have been possible to do it in complete secrecy.
DANIEL MARCUS: And I don’t know if you know the answer to this question, but is the
Ginsburg reorganization still the basic structure of the division today?
JUDGE GINSBURG: In one respect at least, yes, and that is probably the only thing that I did in
my three years in the government that’s still in place and that’s likely to
remain in place for a long while.
When I was a deputy, I was one of three. The senior person in the chain of
command that handles criminal prosecutions is always a civil servant, and
so the one deputy was the head of the criminal side of the office. Then I
was the regulatory deputy, which gave me regulated industries and
international affairs. And the third deputy, I believe, was for all other civil
litigation.
There was a section of economists that was rather large, and which I broke
into two sections, Economic Analysis One and Two, just as there’d been
Litigation One and Two. And I made the Chief Economist a deputy, and
no one has ever disturbed that arrangement. It elevated automatically, in
an extremely important way, the role of the economists. Every
investigation had an economist assigned to it from the day it was opened.
Prior to that, with the economist, the Chief Economist being on a par with
the head of the section proposing a case, the dispute between them, if there
was one, if there was a disagreement between them, would go to the
deputy and possibly to the assistant attorney general. Now it would be a
deputy for the economist, dealing with his peer - the regulatory deputy or
litigation deputy, what have you - if he disagreed with the
recommendation coming from a section, that was extremely important.
Rick Warren Boulton was the Chief Economist when I came in, and I just
elevated his position.
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DANIEL MARCUS: So during the year that you were running the antitrust division, what were
the two or three big events from a litigation or policy standpoint that you
recall?
JUDGE GINSBURG: I had two interests, or goals, when I came in besides the reorganization
and the elevation of the economic deputy. One was to get the department,
the division, out of the morass created by the AT&T Modification of Final
Judgment. The other was to continue my work from OMB in some
interagency committees and task forces. There’s really a third, I guess, and
I proposed it to Ed Meese. I wanted to get some legislative reform of the
antitrust laws.
Now, in the first one, the AT&T case, the proposed modification of final
judgment to settle the case on which AT&T and the government had
agreed, was submitted to Judge Greene for approval, and under the
Tunney Act. And he, on his own initiative, wanted certain changes made.
He wanted the Yellow Pages given to the local rate-regulated monopoly
even though it could be a competitive business, so that was inconsistent
with the philosophy of the decree, but it was accepted by the parties under
a take it or leave it choice. He wanted…
DANIEL MARCUS: Was this while you were Assistant Attorney General?
JUDGE GINSBURG: No. This was in 1982. There were three changes. Well, the important one
is this: His rationale made some sense, or I should say good sense. He
said, “This modification of final judgment is occasioned by a
technological change. The 1956 decree was created for a world of copper
wires. The reason for the change is that satellite and microwave
transmission has come in.” I’m putting words in the judge’s mouth, but
this was the idea. This was no longer a natural monopoly. End to end, the
local distribution may be a natural monopoly and origination of calls, but
not the long distance transmission. That’s the whole thesis of the decree of the modification of the MFJ.
So he said, you know, things change. That’s why we’re here. This could
change again. There ought to be a provision in here creating a waiver from
the strict provisions of the decree, because, you know, eventually things
will change. So a waiver provision was put in, which ended up being
important because it meant that a company could get a waiver of the
prohibition on a regulated telephone monopoly entering a competitive
business. One of the regional Bell companies could get a waiver of the
prohibition on its entering competitive businesses, if there was no danger
that it could use its rate-regulated position to cross-subsidize and
undermine competition in the competitive industry.
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So one of the very early waivers was for some regional Bell operating
company to provide telecom consulting services in China. There was very
little possibility, once one had accounting controls, that this would
undermine competition in any market that we were concerned with, or in
China for that matter. So the rationale made sense; the parties acquiesced
in these changes.
On September 1, 1983, AT&T formed seven subsidiaries. Well, it had
already formed them; it staffed them and appointed the presidents and
senior executives of each one. And this is the greatest illustration I’ve ever
seen of how hard it is for anyone to see things from someone else’s
perspective. As soon as those people were appointed, they started thinking
about the businesses they might want to go into. January 1, 1984 was the
breakup, and I was deputy then. And if I recall correctly, there were 19
waiver petitions filed that January. By the time I got back in 1985, there
was a staff of about six lawyers who were doing nothing but working on
waiver petitions, and we were acting like the staff of a Federal
Communications Commission. We were making recommendations,
analyzing this proposal, making recommendations about how a thing
should be structured and whether it should be approved, acting as staff in
this case to Judge Greene, but he was acting like the FCC. My goal was to
get this monkey off of our back and over to the FCC where it belongs.
And the Attorney General was on board with that. So this would raise
extremely sensitive issues, both politically and constitutionally. It could
not be done without legislation. And this would be legislation interfering
in an ongoing judicial proceeding. So it was extremely sensitive that it be
done, if it was done at all, that it be done in the proper way.
Somebody, I think a deputy in the Office of Legal Counsel, whose name I
think I’ll forget, was tasked with working with me on this, and we drafted
legislation that we thought would pass muster under the precedents
dealing with the problem of legislative interference with a judicial
proceeding. Now, I frankly don’t recall whether that ever got proposed
before I left. I don’t think so, but eventually something to that effect
happened.
DANIEL MARCUS: Congress did pass a law.
JUDGE GINSBURG: I don’t know if it was the ‘96 Telecom Act. I think it was earlier than that.
My proposal was that the decree, in terms, become a regulation of the
FCC; part of the CFR. But it had to be done - you know, it was
complicated work then, but that was the basic idea. Because the worst
thing for a competition agency is to be a regulator, worrying about price
regulation and cross subsidization, all these things. All right, so that was
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one path, you know, since I didn’t reach the end of that on my watch. But
the need for it was recognized eventually and it was done by the Congress.
I mentioned the interagency activity and the legislative package. The
legislative package was something that I had not really come up with
myself, but there was sentiment in the Administration for changing some
of the statutes in a way that better reflected the current state of the case
law, because the statutes had long been rendered somewhat irrelevant by
the Supreme Court and the lower courts’ decisions.
Section 7 of the Clayton Act prohibits a merger that will tend substantially
to monopolize commerce in any line of commerce in any section of the
country. And we wanted to take the tendency language out and just make
it any merger that would monopolize, or substantially monopolize.
This was a modest reform that was meant to reflect reality. Also, Section 8
of the Clayton Act prohibited all interlocking directorates that would
connect or interlock two firms that had any competition between them. So
if you’re the firm with a large number of lines of business, say a General
Electric three-quarters of the directors of Fortune 500 companies are
disqualified because you have $12 million worth of business in some kind
of specialty transformer every year, so it made no sense to leave it that
way. And that was not overcome by case law; that was the law. Firms tried
to be careful to abide by that, and it was a major pain in the neck for
everybody and to no benefit to anyone, so we wanted that changed. There
were one or two others that were of significance and several that were
even more modest.
DANIEL MARCUS: But you didn’t tackle a big thing like Robinson-Patman.
JUDGE GINSBURG: I don’t believe there was anything of that magnitude. But somewhat to my
chagrin, this had to go through some interagency process within the
administration, I think through the Economic Policy Council, which at one
point Jim Baker chaired when I was over at the White House. I don’t
know exactly the details when I was at Justice. But that meant that other
agencies that had a significant interest could assert themselves. The
principal one was Commerce. The general counsel of Commerce was a
man named Douglas Riggs, who would have taken on all kinds of major
antitrust issues and bought us a controversy and no gains He was very
aggressive. He wanted to radically change the antitrust laws. And so
dealing with his concerns in the context of the small interagency group,
maybe seven or eight, was a major obstacle to getting a proposal through
the Administration and up to the Hill, and it didn’t happen until, I believe,
July, something like that, of 1986, an election year. And it was basically
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too late; in November the Republicans lost their majority and it became a
moot issue, even in the Senate.
DANIEL MARCUS: So it’s never happened?
JUDGE GINSBURG: Well, since then I know Section 8 has been amended. Section 7 has been
just left in the dust by the case law. And the other changes, which I don’t
think were as important, were not made. I think there were some remedial
changes involving criminal penalties that I wanted to increase. But I got
that through the Sentencing Commission actually.
Great irony: there was a cabinet meeting in which I was to present the
proposals to the President. I got to the White House 10 or 15 minutes
before the meeting, and I was shown into the Roosevelt Room. The
meeting would be in the Cabinet Room. This would my second
presentation to the full cabinet with the President. I was ushered into the
Roosevelt Room to have a few quiet minutes. The next person to arrive
was Mac Baldridge, Doug Riggs’s boss. Mac said he liked the ideas, he
said “But you’ve got to be awfully careful in this area. You relax this too
much, we’re going to have big problems with companies misbehaving.”
Riggs had been out on his own. I had no idea. Then Mac died, of course,
the next year or so in a riding accident, but anyway, I was out by then. So
Doug went off to become general counsel of Pitney Bowes in Connecticut.
There were a number of interagency task forces I was on when I was
representing the White House, when I was at OMB, and I wanted to see
them through to successful completion, or at least to do no damage. And I
can’t frankly tell you which ones they were or what the specific goals
were, but I’ll tell the lesson I learned from this. Sit around a table with
various agencies represented on a given topic. And if you listen attentively
and you know anything about the outside world, you can see immediately
that the agency is shilling for one interest or another. If it’s the Department
of Energy, it might be the nuclear people one day. It might be the oil
people another day. It might be Oil Chemical Atomic Workers the third
day. But they’re speaking for some interest group that has prevailed within
the agency, which means that when State speaks, they’re speaking for
some other country; you just don’t know which one. The only reliable
voices were the Treasury, OMB, and the Justice Department, which the
Antitrust Division represented on economic matters. They always got it,
and whether anyone else got it was hit or miss, or a matter of whether the
interest group they were representing happened to be on the same side. It
was very depressing.
DANIEL MARCUS: Yeah. The process problems in the executive branch are enormous. Okay,
well, maybe the time has come to at last arrive at your nomination and
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appointment and confirmation to be a judge on the DC circuit. And I guess
the first question is, here you are sitting happily as head of the antitrust
division. How did you come to be nominated for the DC circuit?
JUDGE GINSBURG: Remember those ads, “I got my job through the New York Times?”
DANIEL MARCUS: Yes.
JUDGE GINSBURG: It wasn’t that. One day, probably around May or - well, let me back up.
There was a group within the Department of Justice who did interviews of
people being considered for judgeships. That was chaired by OLP, the
Office of Legal Policy. Steve Markman, who’s now been a judge for
probably 25 years on the Michigan Supreme Court, I think, was the head
of that. I had sat in for some absent member a few times to interview
someone who wanted to be considered, including, if I can digress for just a
moment, a district judge from New York who was interested in being on
the Second Circuit, who told me this wonderful story, which I’ve always
remembered as a bit of practical wisdom about being a judge, especially a
trial judge.
He had a first status call on a case, and the lawyers came in basically to
tell him what the case was about. It seemed that in a certain congregation
in Brooklyn, the rabbi had died. And there was a schism in the
congregation or the board between the son of the rabbi, the backers of the
son, and some other pretender to the throne. And after enough skirmishing
and they’d reached an impasse long enough, one of them sued the other
under RICO. This judge, who was of Irish Catholic heritage, born and
bred in Brooklyn, , said, “Okay, so you want me to say who’s the real
rabbi, right? I’m not going to do it. Dismissed.”
So anyway, I saw some of these people coming through. But I had never
had any personal interest in being a judge. All of my academic work had
been on subject matters that come before administrative agencies. I had
written a book on communications, a case book, I should say, on
communications law, with the FCC basically. I taught labor law. I did
financial regulation, which comes before the bank regulatory agencies. I
had been in a courtroom once in my life. When I was a law student at the
University of Chicago, I chose to go down to traffic court and defend a
ticket. What I didn’t know was that if I had carried a law school case book
in my arms, the case would have been dismissed as I came up before the
judge, which I saw happen with others. So that was my total courtroom
experience, and I think I lost.
At some point in the spring of 1986, Steve Markman asked me, “Would
you like to be considered for the D.C. Circuit?” So you will not be
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surprised that I said, “I don’t know, Steve. Let me think about it for a
week.” This was a totally new idea. I’d never, ever considered such a
possibility. I discussed it with my wife and she understandably but naively
said, well couldn’t you get them to consider you for the First Circuit so we
could go home? Sensible question, we still owned our house in Cambridge
and I loved living there. So anyway, I said no, I said I have absolutely no
interest in the kinds of things that come before the courts, except the D.C.
Circuit. The First Circuit, with its small states, they’re going to have a lot
of diversity cases, and it’s not just something of interest to me. By the
way, years later, I was sitting with Ab Mikva and someone else, and we
came off a diversity case, of which we had very few, and Ab said, “I really
like these diversity cases, they make me feel like a real judge.” And I said,
“Ab, I hate these diversity cases, they make me feel like a real judge.”
Anyway, when the week was up I had to go overseas. I think it was
probably June, because it was the OECD meeting I think, and maybe on to
an economics seminar at the University of Saarbrucken, which I had gone
to for many years. So I went back to Markman and I said, “Steve, I have to
leave the country for ten days or two weeks, don’t count me out just
because I’m away.” And my thought process was this: I can’t go on doing
what I’m doing now for very long. At that point the average tenure for a
political appointee in the Administration, I had read, was 22 months, in
any administration. I had been in for almost three years. I was young and
vigorous but the Administration was going to come to an end in a little
over two years, even if I lasted that long. So the question was, what am I
going to do when I leave here, that’s what I have to decide. Do I want to
go on the court or do I want to do something else after government?
DANIEL MARCUS: Did that include going back into teaching?
JUDGE GINSBURG: It specifically included going back to Harvard. I had given up my tenure
but there was every reason to think that as with others, I’d been gone more
than two years but less than a long time, that it would be restored, that I
could be reappointed. So the question was what do I want to do. I talked to
a lawyer who was a friend of mine, in Boston, for whose firm I’d done
some consulting. He at one point had said to think about joining him. It
was a small firm, very high level people, just two partners. His one partner
at the time was a former President of the Harvard Law Review. Anyway,
they had a great practice, it was interesting. I talked with him, thought
about what else I might do, and I decided I would go back to Harvard. So
now the question was do I want to do that or go on the Court. And I had
left Harvard because of the political environment, internal faculty political
environment.
DANIEL MARCUS: And had that changed in the three years, as far as you could tell, the
schisms?
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JUDGE GINSBURG: It had because Bob Clark had become dean and yes, it was definitely on
the mend. So there was that possibility. And this lawyer I talked to, as I
say, he said look, you can do any different number of things but the one
thing you can’t do in life is go back. And I thought there was something to
that, there was some wisdom to that. I was in Germany, during this twoweek interval, and I was reminded of the respect in which professors were
held in Germany. And while it’s not the same in this country, the reasons
for it are, or the culture is similar within the academic arena. So I knew
that I wanted to go back into teaching and then the question was how do
you compare that with going on the court. Well, here you get three
students and they’re all very, very good, and you get to choose them. On
the other hand, you don’t get to choose what you work on. Cases come
along and that’s what you get, whereas you have a lot of but influence
over what you teach.
DANIEL MARCUS: And what you write and work on.
JUDGE GINSBURG: Exactly. At that time it was still the case, as it had been historically, that
Harvard faculty members were paid at about the level of a circuit judge, so
financially it was not an issue. (That turned out to be wrong.) So I decided
that this was what I would do.
DANIEL MARCUS: Were you influenced by your fond recollections of the court from the time
you were a law clerk?
JUDGE GINSBURG: Well certainly, having been here, I had some idea of what I was getting
into. And I must say, I had a great fondness for Carl McGowan, for whom
I’d clerked. I don’t think I ever, not more than once, missed a reunion,
which he had annually, and I would come down from Boston.
DANIEL MARCUS: And he was still here.
JUDGE GINSBURG: He was still here, I sat with him one time when I came on the court. He
was not at his peak then and he retired not long thereafter - during that
first year of mine I think, probably in ‘87. I came on November, ‘86. So
this is what I decided to do because it was a congenial, intellectual
environment, collegial, and very much operating on the same plane as law
teaching. As I tell clerks and prospective clerks, it’s the fourth year of law
school, you’re dealing at the same level of abstraction. In law school you
read appellate decisions, here you’re working on appellate decisions.
DANIEL MARCUS: This is 1986. I remember you telling me when you were a law clerk, you
were struck, of course, by how sharply divided the D.C. Circuit was, and
by 1986, it was still somewhat divided, but President Reagan had already
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had an opportunity to shape the court a little, by appointing, I guess, Bork
and Scalia. Was there anybody else before you?
JUDGE GINSBURG: Ken Starr., Steve Williams and Larry Silberman.
DANIEL MARCUS: So the court had changed tremendously then, by the time you were
considering this question.
JUDGE GINSBURG: In fact, Scalia had come and gone. I knew Silberman slightly, from my
consulting practice. He had been General Counsel of the Crocker National
Bank. I had enormous regard for Bob Bork, still do. I knew Ken briefly,
from when he was in the Department. Steve Williams I didn’t know. He
turned out to be one of my best colleagues. So I thought it was a very
congenial environment and likely to become evermore so.
In January of 1985, when I was at OMB, I had given a talk to the
administrative law section of the Association of American Law Schools,
which had their January meeting in Washington, and I referred to the D.C.
Circuit as the arrogant and intrusive D.C. Circuit. There was an audible
gasp among the professoriate sitting there. But that had changed
drastically in a couple more years, and the work they were doing was
exactly what I was interested in. It was difficult to imagine being a judge,
but once I got into the substructure of what would be involved, it was very
appealing.
DANIEL MARCUS: So you came back from Europe.
JUDGE GINSBURG: And I told Steve right away.
DANIEL MARCUS: And you said yes.
JUDGE GINSBURG: Yes, exactly.
DANIEL MARCUS: And so he then - what happened next? One of the reasons I ask this is that
in subsequent administrations, particularly ones I’m familiar with; the
Clinton Administration and the Obama Administration, the Justice
Department and the Office of Legal Policy doesn’t play as important a role
in judicial selections for the courts of appeals as the White House
Counsel’s Office does. Did you have to go through the White House
Counsel process as well or not?
JUDGE GINSBURG: Not that I recall.
DANIEL MARCUS: And the White House Counsel’s Office was much smaller then I think.
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JUDGE GINSBURG: Well Meese had been counsel to the President. So when he came down,
that portfolio came with him.
But there is a back story to getting confirmed. By the time I was
nominated it was July or August, probably early August, and there was an
election coming in November. It turned out to be a watershed election in
terms of change of control. One of my deputies was Steve Cannon. Steve
had worked at the FTC for a couple of years I think, and he had worked
for Senator Thurmond, and then he came and worked in the Antitrust
Division. I think I hired him.
But in any event, he went up to see Duke Short, who was Thurmond’s
chief of staff, and said “Duke, can we get a hearing together? I know it’s
late but can we get a hearing organized for this nomination?” Duke said
no, it’s too late. Steve said, “Well do you mind if I try?” And Duke said,
“Be my guest.” Steve, who was no longer working for Senator Thurmond,
got this thing together, got it scheduled, and got me a hearing in what must
have been September. As soon as that hearing was scheduled, they got five
district judges and Bruce Selya for the First Circuit on the same docket. So
Steve was the engine that pulled the seven of us through.
The hearing was very brief. I read Easterbrook’s hearing transcripts so that
I could answer Senator Thurmond’s questions. Senator Kennedy
introduced me. I’m pretty sure it was because my appointment, my
commission says Douglas Ginsburg of Massachusetts. And I speculate that
one of his staffers or he checked with Steve Breyer, then on the First
Circuit, and my former colleague at Harvard.
The hearing and maybe the committee vote came early, but there was no
action on the Floor. There was tremendous pressure among the members
to get out and go home for the election, and every day that it dragged on
was a small miracle because everyone wanted to get out, but the
leadership was keeping them there to get some business done before they
adjourned. Somewhere in October, they still hadn’t gone home. This is
unheard of really. Four o’clock in the afternoon, Rick Rule was in my
office, we had C-SPAN on, and there was routine business on the Floor.
Rick picked up the phone and he called Bob Dole’s legislative assistant
and he said why don’t you fellows move the executive calendar? About
ten minutes later the Majority Leader moved the executive calendar. At
that time Senator Byrd was the Minority Leader. Dole moved the
executive calendar, Byrd called for a recess. They reconvened about 15 or
20 minutes later, went back into session. At Senator Byrd’s request, they
struck three names from the list, which had about 1,500 names, I believe,
mostly military promotions and some diplomatic positions, and then it was
done by unanimous consent.
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Rick picked up the phone and it was Bob Pettit, I think, who was Dole’s
legislative assistant. Rick picked up the phone to say thank you and Bob
said, every time the Majority Leader calls the executive calendar, the
Minority Leader says, “Who telephoned?” It simply doesn’t happened
unless someone makes it happen. I later saw Lillian BeVier of the
University of Virginia faculty, when she had been nominated to the Fourth
Circuit, and I said Lillian, who’s representing you in Washington? She
said the White House and I said this isn’t going to happen. You just have
to have someone, Tom Korologos or someone who can move it along,
who cares. The White House OA has a zillion things on his plate and
you’re not at the top of his list.
DANIEL MARCUS: Well, in going back to your confirmation hearing for the judgeship, you
indicated before that the potent combination of Judge Breyer and Senator
Kennedy was very helpful on the Democratic side at the hearing. It was
pretty uneventful, I take it.
JUDGE GINSBURG: Yes, absolutely.
DANIEL MARCUS: Now, of course, if you hadn’t been confirmed by the Senate in the fall of
1986, the President could have re-nominated you, and I presume he would
have, in January of 1987. Now there would have been a Democratic
Senate and I assume there might have been a little more turbulence but
there’s no reason to think you would not have been confirmed, don’t you
think?
JUDGE GINSBURG: Probably correct, but it would have been probably a year later, in the early
fall of 1987, with who knows what uncertainties and things would arise in
that year. And acting as Assistant Attorney General while under that
prospect for a year, would have been very awkward.
DANIEL MARCUS: Yes. Not so much because you had matters pending before the D.C.
Circuit though, but because you’re making decisions all the time that
Senators might not like.
JUDGE GINSBURG: Yes, exactly. Now my experience with the members of the Senate was that
they were extremely cautious about not trying to influence something or
seeming to influence something at Justice. I had a call from Senators
Glenn and Metzenbaum, to come up and meet with the two of them, which
I did, about a steel merger pending in Ohio, and they just wanted to be on
record about the employment implications and so on. I politely heard them
out and that didn’t affect things one way or the other. Senator Simon, I
was up to see on some matter once, at his request of course, and Senator
D’Amato. That was actually I think when I was at OMB, yes. But to have
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every transaction of any consequence - there would have been much more
activity like that because the Senator would reasonably think, well, he
wants my vote, to be confirmed, so I think he ought to listen to my story.
DANIEL MARCUS: So that was very nice. So you took your seat on the D.C. Circuit. I should
know the date for this.
JUDGE GINSBURG: November 10th, 1986. The swearing in was here in the court. I should say
Pat Wald was Chief Judge; I think she had become the Chief Judge in July
1986. She did what no predecessor had done. She invoked the September
rule. Under the rules of the court, a judge who, on September 1st, has
more than two opinions assigned, that have been assigned for more than
six months, may not hear additional cases until that is worked off. And
Judge Robinson had, I believe, 23 opinions, virtually all of which were
more than six months old. And she invoked the September rule so that
Spotts couldn’t sit in September, which I thought was really admirable. It
was very difficult, because he was a dear man. But it was important. As it
turned out, his wife was sick and died the next year, and he retired the
following year and died shortly thereafter. Towards the end of my second
year, one of my clerks started working for him for a few months, when he
finished his last work for me. Anyway, Pat had become chief, there was a
swearing in here, and I think she must have done it. My secretary, who
had come over from OMB to Justice, came with me here, Mary Rose
Udstven. We had a practice, which I picked up when I was at OMB, of
having a three-by-five index card set vertically, with the days’
appointments typed on it. It could go in the front pocket of a man’s suit, so
one could pull it out and see the schedule; you know 3:00 here, 3:20 there,
4:00 there, 4:30 there. She handed me my card, it had two or three things
on it, one of which was I had an airplane to go somewhere. So there were
only two or three entries on this card and I said it looks like a quiet day.
She said, “That’s your week.”
DANIEL MARCUS: Well it is - I’m sure it was an enormous change. First of all, it was an
enormous change going from the legal academy to these political jobs in
the Justice Department and OMB, in terms of the hecticness of one’s
schedule. So it must have been quite a stunning thing, to go from the days
when you pull out your card, the three-by-five card, and there’s one
meeting after another and you wonder when you’re going to have time to
read anything.
JUDGE GINSBURG: Right.
DANIEL MARCUS: And to come over here, where suddenly….
JUDGE GINSBURG: It’s back to the academy.
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DANIEL MARCUS: It’s back to the academy, even more so.
JUDGE GINSBURG: Even more so, exactly.
DANIEL MARCUS: Even more so. It’s the cloister.
JUDGE GINSBURG: That’s right. I adapted well to both changes, and quickly. I didn’t miss the
turmoil and hecticness of the political branches when I came here. But I’d
done it for three years and I took to it readily when I started at Justice. It
didn’t take long at all and things at Justice were much more paced and
thoughtful than at the White House. At OMB, my day began, I believe it
was 7:30, if it wasn’t 7:00. Dave Stockman had a staff meeting every
morning. It was the 11 or 12 political appointees and the senior civil
servant, and with 600 employees in the agency, that’s a very small lever
with which to move in, but the staff is highly responsive. OMB is the
Swiss Guard of the presidency. It’s the institutional memory as well. My
day would end sometimes after 9:00 p.m. (I’ve mentioned about getting a
call from the Hill after 9:00). The pace was very demanding. Back at
Justice, it was intermediate, because I was playing in these interagency
games. I had legislative things going on, I had members of Congress
occasionally calling, Mr. Dingell asking for documents. So it was a
constant activity level.
When I was sworn in here, I had a preexisting commitment that I had
made when I was Assistant Attorney General, to speak at a major meeting
in Australia. It was an annual governmental affair that dealt with trade,
and I really couldn’t avoid going. So one of the first things I had to do
when I got here was leave. I asked my secretary again, almost immediately
after being sworn in, how am I getting to the airport?
DANIEL MARCUS: And this is a time when the chief judge was counting on you to be able to
sit on all these cases.
JUDGE GINSBURG: Well, that worked out okay. They give you a very slow introduction. At
Justice, there was a small motor pool, so you could pick up the phone and
say I need a car in ten minutes, I’m going to the White House or I’m going
to the Hill. Usually it was one of those two. So I said to my secretary,
“How am I getting to the airport?” She said, “Darned if I know.” And the
answer was, I was taking a taxi. The chief judge makes a point of allowing
a new judge to get used to the work by ramping up the workload slowly.
And I know, having been Chief Judge, phasing people in, so that each new
person would be given probably about three months before he or she had a
full sitting in a month. They need to staff their office at first, they need to
get used to reading the volume of briefs and doing the work. Maybe even
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six months before you’re carrying a completely full load, and that’s
essential, it really is, unless the person has been a judge before.
We have two judges on this court who were experienced district judges
when they came onboard here, so the learning curve was not very steep for
them. That’s Judge Henderson and Judge Sentelle. But for the rest of us, it
was a more prolonged initiation.
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DANIEL MARCUS: This is Daniel Marcus interviewing Judge Ginsburg on June 18, 2013.
Judge Ginsburg, today, we’re going to discuss court judicial process and
administration issues, and I thought I’d start with your thoughts, your
approach, and whether it changed over the years, to hiring and working
with law clerks. You’ve had a lot of law clerks over the last 25 years. How
did you select your law clerks, and what was your approach to working
with them?
JUDGE GINSBURG: Well, the task of selecting law clerks descends upon a new judge
immediately.
Indeed, yesterday, Judge Srinivasan was sworn in, and mentioned that he
was inundated with applications before he had even taken the oath, and
was in the process of trying to sort through them. I was confirmed in, I
think, late October and sworn in on November 10 of 1986. Starting shortly
prior to my being sworn in, I started to receive a small number of
applications, really in the form of – more informally received than they are
today.
Of course, it was an odd time of year in terms of the annual term of the
court and the annual cycle for new clerks to begin, which is quite often the
case for a new judge. So I was not receiving applications from third-year
law students, because they were not available to begin right away;
although, I must say, I spent the better part of the first several weeks of my
time on the court selecting law clerks to begin immediately, to begin the
following fall, and to begin the fall after that, because, in those days, we
were hiring law students in the fall of their second year, so I had to hire
nine law clerks over a short period of time.
And each of the first three who came to me came, therefore, through a
distinctive, indeed, unique route. The first clerk that I hired was James
Swanson, who has since gone on to have a marvelous career as an
historian and an author of books about President Lincoln, including, most
prominently, Manhunt, but also several others that were excellent, as well.
James was then working as an attorney advisor, I think it is called, for
Susan Liebeler at the International Trade Commission. He had attended
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UCLA Law School and the University of Chicago for college; that is
where he – he grew up in Chicago and he attended the U of C for college,
then to UCLA for law school, where he was noticed by Wesley Liebeler.
Wesley Liebeler taught antitrust and some other topics at UCLA and was
someone of whom it could be said most truly that he suffered no fools.
And so he sent James to work for his wife when she went on the
International Trade Commission. And I knew Susan somewhat and was
contacted, I believe, initially by a letter from James. I talked to Susan
Liebeler, and she gave him a good send-off. I met with him, and I thought
he was utterly charming and interesting in ways that are only tangentially
related to legal skills, but I take transcripts as the best indication of legal
skills.
And so I hired him to begin immediately. I’m not sure who was second or
third, but the other two hires were Steve Aitken, who was a lawyer in the
Office of the General Counsel at the Office of Management and Budget. I
knew Steve somewhat and I knew his work somewhat from there, and I
liked him. And he brought with him, even at that time, several years of
government legal experience. He has remained in the same service and
had a career at OMB and is one of the small coterie of people who make
up the institutional memory of the Executive Office of the President.
Steve was available to start right away or almost right away. The third
clerk was Robert Gordon, who was then clerking for Judge Kaufman on
the Second Circuit. And Kaufman went through five or six clerks per year.
He was tyrannical, abusive, and paranoid. Of course, there was a
conspiracy of silence among the clerks who clerked for him when he was
hiring new clerks, and so his reputation had not quite preceded him.
Robert had been a student at Harvard Law School, and went directly to
clerk for Kaufman. By November, it had become clear to him that this was
a very unhealthful situation, and he had the gumption to call Dean
Vorenberg at the Harvard Law School to discuss the situation with him,
and with Jim Vorenberg’s concurrence, he applied for a clerkship with me.
I found it really admirable on his part to take the position he did about the
Kaufman clerkship, and really good judgment on his part to have called
the Dean before deciding exactly what to do. I talked to Vorenberg, who
gave him a great send-off, and so he came to clerk for me, again, on very
short notice. That completed the chambers. Well, I should say I brought
my secretary over from Justice – Mary Rose Udstuen. She had been with
me at OMB before that. She had worked for my predecessor - Chris
DeMuth - and I brought her and my special assistant – Nell Minow – who
has also gone on to do great things – with me from OMB to Justice, and
then Mary Rose came with me to the Court.
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DANIEL MARCUS: Well, it is interesting that your background and connections in the
academic world and at OMB were the secret to getting really good law
clerks right away, in the middle of the season.
JUDGE GINSBURG: Yes, that is correct. It is a good observation. Well, of course, both my
position at Justice and at my position at OMB were owing to classmates
from law school. And classmates from law school have been among my
closest friends ever since then and have been, in some instances,
extraordinarily helpful to me.
DANIEL MARCUS: Well, how – after that first group of law clerks, which you had to hire right
away, what was your approach after that, to the hiring of law clerks in
terms of law schools, professors that you relied on the process and
whether it changed over the years?
JUDGE GINSBURG: Well, I’ve had about 80 law clerks - 26 years, three clerks every year, and
two or three years when I had a fourth law clerk. That fourth clerk is
something that I resisted long after my colleagues had succumbed… When
I took senior status, my complement shrunk.
For many, many years, I was able to evaluate many applicants, in part, on
the basis of recommendation letters from people that I knew personally,
not just people who taught at Harvard but people who taught at various
law schools around the country - the University of Chicago, where I knew
the faculty; Harvard, where I knew the faculty; and, to a lesser extent,
Columbia and Berkeley, other schools - because faculty people move
around.
Over the years, that connection to academia has become more narrowed
simply because so many of the people that I knew or know have retired or
moved on, or passed away, and most of the applicant letters of
recommendation come from people that I do not know, with the exception
of those from a few law schools where I still know a fair number of
members of the faculty, where I’ve taught as an adjunct - at the University
of Chicago, for most of the last 20-some years, and I spent the last two
years at NYU full-time and, before that, two years part-time at Columbia.
So I still have good connections in some corners of academia. I receive an
enormous number of applications every year. It has grown from year to
year, and, in the last few years, topped out at about 950 applications for
three slots – three or four slots; and, thank goodness, most of them now
arrive electronically. So I gave my current clerks the criteria for selecting
from the applicant pool the applications that I would want to look at. And
I’m sure these criteria were refined over the years, but I can’t unravel the
process in hindsight.
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I can say that, for almost all of the 26, almost 27 years now, I have taken
the following approach:
First of all, I should say that there is a much larger number of fully
qualified applicants than one could possibly even interview let alone hire
for three slots, and so knowing that there are all of these highly qualified,
for the most part young people who have done everything right in their
lives from the time that they started secondary school through college,
through law school, it is a difficult matter to sort them out. But it does not
make much sense to put effort into finding the three absolutely most
outstanding candidates in terms of their qualifications for the job narrowly
conceived to be analytic ability, writing skill, and general devotion to and
learning in the law. For most of the 26 years, I have spent more time with
each of my clerks than I do with all of my family, and so it is extremely
important to me to have clerks with whom I want to spend time.
And so, from among the pool that seem to be highly qualified, the
question to my mind was which ones would be the most interesting
associates to have in a fairly intimate professional relationship for a year.
Therefore, I would have my clerks cull from the applicant pool everyone
that I thought would be almost certainly qualified, and that meant different
things at different law schools. I came to know the grading systems of
many of the law schools, and I could say to them, “I want anyone with an
average of 80 or, later, 180 or more at the University of Chicago; anyone
who is a double-Kent at Columbia; anyone who had – I forget the cut-off
point, but I had a cut-off point, also, for Harvard and for Yale in terms of
on the number of honors versus pass grades, and, at Michigan, which also
had reliable grading, and at Berkeley – in each case because I actually
knew that there would be somewhere between zero and five or six people
at the top of the class, who would – who might be in my applicant pool,
and who would be almost certainly very qualified. In addition, I told them
to bring me the application of anyone who finished first or second in his or
her class anywhere, any law school. That same person might have finished
first or second had they gone to Chicago or Harvard; you don’t know. So I
didn’t want to overlook them just because they didn’t go to Chicago or
Harvard. And, indeed I had some very interesting interviews with people,
a woman who went to Brooklyn Law School, who was a ballet dancer, as
well, or had been; and a man who went to the University of Missouri in
Kansas City Law School, who was a member of the City Council and a
mid-life student, who really had a family and connections, and could not
leave Kansas City when he decided to go to law school. So that would
give me a pile of 50 or 60 in the later years, perhaps fewer in the earlier
years – applications that I would look at very thoroughly. And I would
look at whether they had experience other than going to school, which
increasingly became the case; how their letters of recommendations read;
and what they listed as their interests.
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There were people who were qualified in every respect but whose
interests, reflected not only in a statement of listing their hobbies but also
in the courses they elected to take, had virtually no overlap with my
interests because they had done things involving all criminal law or mental
health and the law, or things that were clearly preparing them to do
something in the criminal justice system, which is a very small portion of
the work that we do here.
And then, at the same time, there were people who had studied economics
in college, and maybe had done some economic analysis of law in law
school, and were interested in regulation, and who were clearly on a path
toward a Washington practice, and those were the people that I would
more likely find of interest – not necessarily but more likely. And, indeed,
a very high percentage of my clerks are in practice in Washington. Of 80
or 85 clerks, I think that there are six or seven in New York City. There
are the same number – six in Chicago and five or six in San Francisco, and
I think maybe three in Los Angeles. The overwhelming group and,
certainly, the plurality and, I think, the majority are here in Washington,
and that reflects my selection criteria. Very few of them are in academia,
unlike some of my colleagues’ clerks. My colleague Steve Williams has a
roster of former clerks that would make up probably the single best law
school in the country if they were all put together. (Chuckles) I wasn’t
disfavoring people with academic ambitions, but I wanted people who
really wanted to practice law. And some of them have gone on to teach at
good schools; but I’d say there are only about six in that category. And I’d
say as many – about an equal number have left the law to do various
things, including teaching high school, teaching test preparation,
investment banking in two cases, and some other thing – business – hightech business unrelated to the law. Of course, that person is the wealthiest
of my alumni.
So I would then schedule interviews, having culled the 50 or 60 down to
ten or 12. And I would schedule interviews for ten or 12 people to fill
three or, in a few years, four slots. As it would happen, if I schedule ten or
12 interviews, I might actually see six or eight people, because some of
them would never get out of New Haven or, more likely, out of New York
on their way down here – or out of Boston if they were interviewing on
the First Circuit. Six or eight interviews would probably be typical, and
they would occur over the course of one morning, at least in recent years,
because we’ve had this hiring plan by which there is a certain date at
which the judges agreed they would first extend offers of interviews, and
another date by which they would first have the interviews, and they could
make the offers on the spot.
That system prevailed for – I don’t know how long – ten or 15 years and
has just recently fallen apart. I would see these applicants for anywhere
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from 30 to 60 minutes, depending on how interesting our conversation
was, and ask them to spend about 30 minutes with my clerks as a group,
and I would typically, then, compare notes with my clerks before the
applicant left. There were a few instances in which that was unnecessary
because I knew that there was no way I was going to hire this person and,
actually, a few in which I didn’t wait to consult my clerks because the case
was so clear, and I wanted to communicate that to the applicant – my
enthusiasm for that person.
DANIEL MARCUS: I see, yes.
JUDGE GINSBURG: There were people I interviewed that I knew I wasn’t going to hire when
we said “hello.” Although, I always gave them the courtesy of at least 30
minutes of discussion. I can remember one person who went to a top-15
law school, who was admirable in every respect. He was the first person in
his family from a small town in Illinois to have gone to college, let alone
law school; finished right at the top of his class – extraordinary record –
but whom I knew immediately I would not be hiring. He was just
awkward, ill at ease, and that didn’t change over the course of the 30
minutes that we talked.
We never talked much about the law. I would sometimes ask a student
about his or her law review note or some other aspect of law school, but I
wasn’t interested in testing them on the law; their faculties had done that. I
was interested in, again, whether I’d want to spend time with them, and so
we talked about opera, if that was their interest, or drama, or fiction, or
whatever it was that animated that person.
I hired a clerk a few weeks ago to begin with me in January of 2015,
because I’m on a calendar year cycle right now and have been just for the
last two years. So she is going to be graduated from New York University
Law School in 2014.
DANIEL MARCUS: A year from now.
JUDGE GINSBURG: Yes, and will clerk with me, and we’ll have a six-month break during
which she’ll do something creative, I’m sure, and then will join me in
January. When I was teaching at NYU, I made an appointment to meet
with her. Oh, actually, I’ll say my current clerk is from NYU. He is
absolutely outstanding in very possible way. He is one of the best clerks
I’ve had, and he came to me because the Dean called me and said, “If
you’re still looking for a clerk, I hope you will meet with Zander.”
Through a quirk of timing, he didn’t get a clerkship on the day of the land
rush when there are all of these interviews packed into the morning, and I
think it had to do with a scheduling mishap. So, based on that, I sent the
Dean an e-mail, and I said, “If you have another one like Zander, send him
or her to me.” So he took about a week but he did. And I asked this
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woman to meet with me at 9:30 one morning, when I was at NYU. I came
in around 9:15, and she was already waiting there, and I thought that
maybe I’d made a mistake but, in fact, she was just early. We went into
my office and sat down and talked.
And I said, “Well, this has been very interesting and a pleasure to chat
with you, but I know you have a class at ten, so you probably ought to be
on your way.” She said, “It is 20 of 11.” I said, “Well, why don’t you just
take this clerkship?”
DANIEL MARCUS: Yeah, that is nice. Well, it sounds like your method has proved pretty
trustworthy over the years. Judges I’ve talked to have said that every once
in a while, just however careful you think you’re going to be, there is a
clerk who doesn’t work out. Have – has that happened to you very often, if
at all, over the years?
JUDGE GINSBURG: I would say it has never happened that there was a clerk who didn’t work
out. There was never a clerk who didn’t complete his or her term, and for
whom I could not give a favorable recommendation.
There were probably a few clerks out of the group that required more of
my attention to their work than others. And there were – it was about a
normal distribution, because there were about a similar number who were
so extraordinary in their writing ability and in their ability to see things as
I would see them, to anticipate my questions and so on. But the
distribution looks quite normal, I would say.
DANIEL MARCUS: Well, why don’t we turn to how you work with your law clerks in terms of
preparation for argument and research and writing opinions, and whether
that changed over the years?
JUDGE GINSBURG: My style of writing opinions definitely changed - my style and that of my
colleagues, I think. I clerked, as you know, for Judge McGowan in 1973 to
‘74, and that was at a time when the opinions coming from this Court were
much longer than those coming from other courts; went into great detail
on matters of some complexity in regulatory cases; were larded with,
sometimes, over 100 footnotes; really each one was a magnum opus.
Judge Leventhal, as you know, was a leader in this style of opinion
writing, but it was emulated by most members of the Court. I think Judge
Tamm may have been the major exception in that respect. He was very
direct. His opinions were short, and they were unburdened with many
footnotes. When I came to the Court in 1986, only a dozen years after
having left here as a clerk, I simply picked up where I left off in terms of
the style of opinion with which I was familiar and comfortable. A little bit
– there had been some gravitation away from that on the Court but not a
dramatic amount of it.
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Judge Robinson was still practicing that extreme – in his case, extreme
form of elaboration, particularly with regard to the number of footnotes,
but most of the judges were still working to some degree in that tradition.
DANIEL MARCUS: Judge Wald certainly did.
JUDGE GINSBURG: Judge Wald was, for sure. There were, over the years, people who had
carved out exceptions – individualized exceptions from that mold; the
most outstanding being Jim Buckley, who was the best stylist with whom
I’ve served. I’ve worked with – with Sri now onboard, with 25 different
judges. But I haven’t worked with him yet, but I’ve worked with 24
different judges on this Court, and a few visitors that we had until 1993,
and I have never encountered a person who was as elegant a writer as Jim
Buckley. Janice Rogers Brown is incapable of writing an ungracious or
awkward sentence. She is extraordinarily good, also. And this extends to
brief memoranda, personal handwritten notes; everything that she does is
done with elegance and style. I gravitated away from that 1970s style, in
part, by following examples set in the opinions of Judge Posner and Judge
Mikva.
Judge Mikva wrote a little article called “Goodbye to Footnotes.” It is a
very brief article. I think it is in University of Colorado Law Review. And
it is really extremely well done and ends with a chuckle. Judge Posner had
already begun to write without any footnotes, incorporating references into
the text and doing so only where a reference or citation was clearly called
for. He also made his opinions much more straightforward and, indeed,
almost conversational; although, conversation at Dick Posner’s level is
somewhat more like that of the great English diarist…
DANIEL MARCUS: Um, not Pepys, no…
JUDGE GINSBURG: No – I’m sorry, no. Boswell. And my classmate Frank Easterbrook, also,
who went on the Seventh Circuit before I– came here. I read his opinions
with enthusiasm and regularly from the time he went on the Court, and he,
too, has a much more straightforward presentation than I was making. And
so I tried consciously to change my style. I did omit almost all footnotes.
My clerks are under an injunction never to present me with a proposed
footnote, and I then make exceptions as I think are necessary. But I always
use a star instead of a number because, if there is more than one per page,
I will rethink the footnote.
DANIEL MARCUS: And does your injunction applies to citations as well as textual footnotes?
JUDGE GINSBURG: Citations go in the text or onto the cutting room floor. It is annoying,
really, when you come to focus on it, to read an opinion full of footnotes. I
have not made my opinions as conversational as Posner or Easterbrook
have done, although, I still read their work with admiration.
63

I think I’m just more comfortable being slightly more formal in my diction
and rhetoric than they are. I don’t allow contractions, for instance. I don’t
write long, discursive passages about matters not presented. I remember
having a good chuckle on an airplane, reading a slip opinion by Judge
Posner, and the two facing pages as I opened the slip opinion began with,
“The appellants do not argue – comma - and with good reason – comma –
that ‘such and such’.” He then spent those two pages saying why that
would have been a fruitless argument. (Chuckles) So I don’t indulge that. I
have many a thought that has not been published.
DANIEL MARCUS: Since we’re talking about opinions, let’s talk about your law clerks’ role in
drafting opinions.
JUDGE GINSBURG: Judge McGowan’s practice was to have the clerks do a first draft of most
of the opinions but for him to do the first draft of opinions dealing with
subject matter with which he had such a clear comparative advantage;
which, at the time, meant certain regulatory cases, particularly regarding
railroads, where he was an aficionado, and some other subjects –
economic regulation - and I thought I would adopt that practice when I
came in.
In fact, however, the press of time was such that I found it – and I must
say that I find a blank page very uninspiring; I’m much more comfortable
editing extensively than drafting. So my practice quickly evolved into one
of getting the first draft from the clerk.
Now, by way of background, before that, as we prepare for the case,
except in the simplest of matters, I have the clerk do a bench
memorandum with a limited page allocation, a page constraint. And that
bench memorandum becomes the subject of a discussion between us. The
law clerk will do a bench memorandum, which I will read prior to reading
the briefs. As I instruct the law clerks, the purpose of the bench
memorandum is not to give me more material to read; it is to save me time
in that there are some things that I will not need to read and, in any event,
I will read the briefs with a better understanding the first time through if I
have their bench memorandum. The prototypical example of the benefit of
this is a situation in which there is an argument presented in the
appellant’s brief, or the petitioner’s brief – the topside brief – which the
respondent makes clear was not preserved in the District Court or before
the agency.
There may be a response to that, a reply to that in the reply brief, but
sometimes there is not, or the reply may be inadequate, and it may be
perfectly clear that an argument really was not presented. I don’t want to
read that argument. It is a complete waste of time. There are other
instances where an argument is being made, but it is only to preserve the
question for cert., because there is a precedent in the Circuit that is binding
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on the panel, and we have no real choice in the matter. It is fine for the
argument to be preserved, but there is no need for me to study it in detail,
so knowing that in advance is helpful.
There are arguments that, although not foreclosed by a precedent, are, for
one reason or another, without any possibility of success because of some
adverse fact in the record or what have you and, again, I want to read the
briefs or perhaps read the briefs only in part because I know that in
advance. I always invite the clerks to give their opinions in the bench
memorandum of the arguments and what should happen, because I think it
is more satisfying for them to do so and, secondly, I don’t want to read
something that is nominally neutral only to find out that they really have a
point of view that is affecting what they’ve written. I’ve had to cap these
bench memoranda to 20 pages because, in some of the larger cases, they
could easily run over and occasionally will do so with permission. On the
other hand, there are cases that could be dispatched with a ten- or 12-page
bench memorandum, as well. Oh, and I should also say that the bench
memorandum ends every section with the relevant pages of all three of the
briefs, any amicus or intervener briefs, and the joint appendix that pertain
to this argument, so that, as I’m reading it, I can go quickly to those.
Some cases, the shorter ones, I read horizontally; that is to say, I read
through the blue brief, then through the red brief, then through the gray
brief. For more complicated cases, it is more efficient to read
vertically:read the first argument of the blue brief, the first argument of the
red brief, the first argument of the reply brief, and then I go back and do
the second one. So these references in the bench memorandum are
important. The bench memorandum ends with a chart or summary laying
out all of those pages and reading recommendations--what cases I should
be sure to read, that are not optional, and those cases are attached and
highlighted. This makes my work on the case go faster even though it
accumulates a lot of paper and a lot of reading. It is the nature of the job.
Usually, when I’ve read the brief but sometimes after I’ve read only the
bench memo I will have a first discussion with the clerk. If the bench
memorandum raises questions in my mind that I’d like to see addressed or
like to kick around with the clerk before reading the briefs, I will have a
first discussion before reading the briefs. But after having read the briefs,
we will in any event have a discussion, and it may lead to a supplemental
memorandum on the things that are of concern to me; it may involve
sitting down together and closely parsing relevant precedents or the exact
way the argument is put, and may culminate in preparation of specific
written questions that I want to raise in oral argument.
DANIEL MARCUS: And is this typically – well, it is not always, I guess, on the eve of oral
argument because you may want to have additional work done.
65

JUDGE GINSBURG: I ask for the bench memoranda to come to me one week apart, the last one
coming a week before the day of argument. Now, that doesn’t mean that I
will deal with them as they come in; I will often fall behind and sometimes
have to deal with three cases in the week before oral argument, although I
try not to do that. That creates a peak load problem for me and for the
clerk, particularly if I need supplemental materials.
Under the case management plan that was in place when I arrived and for
a few years before that – and that was pioneered by, or shaped by Judge
Edwards – each of us would sit for one week a month, from September
through May, the exception being that December and January were treated
as one month, so there were eight sitting periods; and in that month each
judge would sit on a consecutive Friday, Monday, Tuesday, and Thursday,
hear four cases on Friday, four cases on Monday, three on Tuesday, and
three on Thursday. And there would always be at least one week of
separation between two sittings, so if you sat in the fourth week of
September then you would not sit again until at least the second week of
October, and even that would be quite a difficult sitting schedule.
That plan is still basically in effect, but we’ve had to depart from it in that
we have a lot of senior judges, and some of the senior judges will say, “I
want to hear cases September through March.” I would say, typically,
most of the senior judges do not want to hear cases at the end of the term
because they want to be finished with their work and their opinions in time
to have a real summer break. The active judges, who may sit as late as the
middle of May – and I sat until the sixteenth last year, in May this year may finish as late as the middle of May and may not have their opinions
out by our informal term deadline of June 30. But there is a lot of
incentive and peer pressure – not pressure but expectation to do that - to
get the opinions out by June 30. For a judge such as myself or one of my
colleagues, who would typically be somewhat late with at least a couple of
opinions, we would end up sending the opinions to the other two judges on
the panel when they are otherwise free of case obligations and do not
welcome the necessity to review the opinion while on vacation. So there is
some desire to get everything out by June 30. Going back to the bench
memoranda, the preparation for argument, we then go into argument with
a very thorough understanding of the case, the arguments on the record,
and some questions that I’d like to see addressed. And, frankly, however
they do it – and we really don’t discuss these matters among ourselves - all
of the judges come to that oral argument equally and thoroughly immersed
in the record. It is really impressive. I’ve never seen it fail with the
exception of a couple of instances, in judges who were about to retire in
their ‘80s.
If we hear four cases or three cases, there are likely to be three opinions to
go around; sometimes, it is two. Nowadays, in particular, we are hearing
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fewer cases. For many years – 20, 21 years – under the case management
plan, those 14 cases per sitting – four, four, three, and three – done eight
times a year, yielded 112 cases for each active judge, not counting en
banc, specially complex cases which were on a separate wheel, threejudge District Court cases, and some other matters including motions
practice.
Those 112 argued cases would probably give rise to between 90 and 100
published opinions. Every year for 20 or 21 years, I wrote between 30 and
33 opinions for publication. My practice is never to write a per curiam
opinion, because I think it is important for the authoring judge to take
responsibility. Not everyone agrees with that, and I respect the point that
not every opinion justifies quite as much input and effort as one would
feel compelled to do if you sign it but I disagree with that. I’ve almost
never authored a per curiam, and it is only when there is some unusual
circumstance such as a per curiam that all of the judges join and then
separate opinions by two or three of the judges.
Of the four cases or three cases that my clerk and I will have prepared in
the manner I described, one of them will come back to us for an opinion.
When I was presiding on the panel, being the judge with the most seniority
among the active judges, I would do a disposition memorandum for each
case, reflecting the conference. The conference occurs immediately after
the day’s arguments. Very rarely is it postponed or sometimes continued
because we haven’t been able to finish our deliberations. And so the notes
of the conference become the basis for a disposition memorandum, which
the presiding judge typically circulates either that day or at the end of the
sitting week.
I would sometimes ask another judge who was going to write the opinion
to do the disposition memorandum, usually because there would be some
open matter, something on which we really could not make a decision and
needed some additional input, and that judge who was going to author the
opinion would do the additional research and circulate a disposition
memorandum that reflected that; and then, of course, if someone disagreed
with it, then we would have to reconsider, perhaps even reconvene. But,
basically, I would come back from oral argument with one opinion
assignment and, if I was presiding, perhaps several disposition memoranda
to do.
DANIEL MARCUS: If I could interrupt to ask a question I’ve never known the answer to, is the
practice on deciding who writes the opinion in the conference pretty
informal, or is it more set like the Supreme Court practice, where the
Chief Justice or the senior judge in the majority decides who is going to
write the opinions?
JUDGE GINSBURG: Well, the presiding judge decides the assignment – makes the assignments.
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DANIEL MARCUS: So it is similar in that sense?
JUDGE GINSBURG: But I have never known a presiding judge not to try to accommodate a
colleague who says or just has, through the course of oral argument
expressed a deep interest in a particular cases, or, alternatively, says, “I
have a clerk who is way behind who worked on this case, and I’d rather
not take this one.” Or, alternatively, again, “I have a clerk who is in danger
of having idle hands that do the devil’s work, so I would appreciate having
an assignment of this particular case.” And the presiding judges have
always been very accommodating. When I was presiding, I treated our
senior judges, if we had a senior judge on the panel – because he is
basically a volunteer, as entitled to special consideration in terms of what
he or she might want to write.
I was new on the Court – it was within the first couple of years – when I
was not unexpectedly assigned a FERC case – Federal Energy Regulatory
Commission opinion. These were regarded as somewhat of a burden
because they are often very complicated and rarely very interesting, except
to Judge Williams who taught oil and gas law at the University of
Colorado, and who came to write an extraordinary number of opinions on
this agency’s work.
I really didn’t mind – I really never disliked them. In fact, I came to take
quite an interest in FERC matters but, at this point, that hadn’t gelled, and
I was assigned a FERC case. I started to work on the case, and
notwithstanding all of the preparation that went into the case before oral
argument, I came to the conclusion early in the writing process that a
principal argument had not been preserved. I called the presiding judge
and said, “Here is what I found, so I don’t think that the issue was
preserved, so I guess you’re going to want to reassign the opinion.” He
said, “No, we assign the work so that it comes out as an equal burden on
each of the judges. If you don’t agree with what we all decided, then you
can dissent, but you still write the opinion.”
DANIEL MARCUS: (Chuckles) For the majority?
JUDGE GINSBURG: For the Court.
DANIEL MARCUS: Oh, my goodness.
JUDGE GINSBURG: And so I wrote the opinion for the Court--as a per curiam, and then I wrote
a separate opinion – I forget if it was concurring or dissenting, but taking
the position that this important argument had not been preserved.
DANIEL MARCUS: That is remarkable. That is not the general practice, is it?
JUDGE GINSBURG: (Chuckles) In my 26 years, it never happened again.
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So the opinion-writing process, then, begins with the clerk and I having
another discussion about what will go in the disposition memorandum.
And, in that respect, I may want to put in more or less detail depending
upon who is writing the opinion, particularly whether I’m writing it or
someone else is writing it (Chuckles), because more or less detail means
less or more flexibility. The discussion that leads to a disposition
memorandum– which is very carefully crafted even though it might be as
little as a paragraph or as much as a couple of pages, and then a discussion
about the opinion that has come to me and how we will structure it; and in
what sequence and whether there are things that needn’t be addressed
because of that sequencing, or should be addressed and, therefore,
shouldn’t, even if it requires altering the sequencing, things of that nature,
so how we’ll handle various issues.
The clerk then produces, eventually, a first draft. I then do a second draft
in the form of an extensively and delineated mark-up of the first draft. The
clerk then does the third draft, which incorporates my changes, and such
changes as the clerk makes based on my instructions or questions in the
margin of the first draft.
A few years ago I tracked this and determined that we were averaging
somewhere around seven or eight drafts per opinion, but in a normal
distribution over the course of a year, there was nothing less than four, and
that was about a four-page opinion, and there was nothing more than 19
drafts. However, I had a case a few years ago – what became the Jones
case in the Supreme Court, about whether a warrant is required before the
police attach a GPS device to a person’s automobile – that went 31 drafts.
DANIEL MARCUS: Wow.
JUDGE GINSBURG: In addition to two memoranda of about ten pages each to the panel dealing
with specific issues as they arose, and those went through several drafts.
That was the extreme end of the distribution. The four-page one– there
was no other even close to that - was an interesting opinion. That was
done by long distance. I was at the U.S. Courthouse in Boston, using
someone’s chambers on a Saturday, and my clerk was here – my clerk
who has since gone on to teach law in Chicago for many years now, who
was one of the best writers I have ever had, and who has written a book on
legal writing, taught the subject for a few years. We got that down to a
four-page opinion that cited no cases. (Chuckles) It was an achievement of
sorts.
As we get to the later drafts, typically, less and less is being changed.
Occasionally, a whole section will blow up because of something that I
came to realize only as I refined the writing more and more. And that
process of refinement is a way of digging down further into a record and
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into the arguments. Perhaps, on draft seven or eight, all of a sudden, the
whole section is up for grabs on how we’re going to deal with something.
That is not typical and not desirable, but it happens with some regularity,
anyway. The last couple of drafts may be primarily technical corrections,
where a second clerk changes everything again, including every quotation
and all of that – everything.
DANIEL MARCUS: So the complete law review, cite-checking process?
JUDGE GINSBURG: Absolutely, absolutely. And if there are any changes in the works, then
that will happen yet again. And it sometimes has happened three times,
because the standard for the opinion going to the panel is zero tolerance
for mistakes. I’m very upset and disappointed when there is something in
an opinion that is wrong. I know things will be arguable, debatable. I’m
very tolerant of suggestions for checks that I think make the opinion less
good rather than better, but are reasonable and are…
DANIEL MARCUS: …To accommodate a colleague?
JUDGE GINSBURG: To accommodate a colleague and are not substantively important. But my
view is that it should go out of here perfect, in perfect condition. If there is
a mistake in it, then it is really a failing of the process. It happens very
rarely, I must say. And there are other judges whose work, similarly, is
almost unfailingly perfect from a technical perspective. Judge Randolph is
the best example. And there are others where that is not the case.
When we get feedback from the panel, it may be as little as a sentence on
being “happy to concur”; it may be a few pages of suggestions – three or
four, perhaps of some significance, and others more a matter of word
choice. We deal with those, as I said, indulgently but I don’t accept them
all automatically, by any means. The process is, when it comes to a rest,
which is usually quite quickly after circulation to the panel, the opinion
then goes to the full Court, where it lies on the table for a week before it
can be released, except in an emergency.
DANIEL MARCUS: A couple of questions on that process – one, is the internal panel process
of commenting on your draft opinion – is it generally completely a written
process, or is there some oral communication? How often does a judge
come by your chambers or pick up the phone and say, “I want to discuss
this?”
JUDGE GINSBURG: Virtually everything moves on paper. And I think that is because a
bilateral discussion between two judges on the panel means excluding the
third judge. It is just not a collegial thing to do. The panel can either
reconvene if it is really important, but that is quite rare, or you can put it in
writing.
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I’ve had only a few conversations about an opinion. I had a visit from
Judge Mikva, who came down to talk, genuinely uncertain about the
whole approach I was taking in a case. I’m not even sure if he was on the
panel. It was an important case. It concerned immunity from prosecution
for one of the Iran-Contra figures. And I think he wanted to make sure he
understood it, and so we discussed it. I don’t think he was on the panel,
but I don’t remember. Anyway, that is extremely rare.
DANIEL MARCUS: And the process for comment by judges not on the panel is also a written
process?
JUDGE GINSBURG: That is not only written but also extremely rare. For a judge to look at the
work that three colleagues have signed off on - maybe it is two with a
separate opinion – who has not read the record, who probably has not read
the briefs, to have something to say about a circulating opinion or the
proposed opinion is an extraordinary event.
And when it has happened, it has been typically to call attention to
something important that the panel is apparently unaware of--another case
before another panel, a recent development in another circuit, maybe an
observation about the substance of the opinion, if it is something of great
importance. It is just extremely rare. I would guess it happens once every
several terms that I receive a comment from a judge not on the panel. But,
when it happens, it can be very important. There were two panels coming
to diametrically opposed positions in a criminal case. By the way, that is a
failure of the process. The clerk’s office almost always catches that and
informs the panels so that their work can be coordinated. For instance, I
just had a case this term in which several of the arguments were raised by
the same appellant in another case that was argued a month or so before
my argument, so we were made aware of that probably by the clerk’s
office, maybe by the interaction of the law clerks in the corridors, and so
my panel simply held up that issue – prepared an opinion that didn’t deal
with those issues. We knew that the other panel was coming out and
treated that as a binding precedent, and dealt only with the remaining
issues. In another instance some years ago, two panels were coming to
diametrically opposed conclusions, and so the decision that we made was
to issue them simultaneously, to hold up one for the other to be ready,
issue them simultaneously, the obvious implication of which would be
there would be two petitions for rehearing en banc, which we then granted,
and the full Court sorted the matter out. (Chuckles)
DANIEL MARCUS: Let me ask you this – when another judge on the panel is drafting the
opinion, do you handle the commenting on his or her opinion yourself, or
do you involve your law clerks with that?
JUDGE GINSBURG: I have the law clerk read the opinion when it comes in and do a
memorandum to me on every conceivable point in the proposed opinion
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that might be improved by altering the wording, or that would be more
accurate in light of the record, and a separate list of technical errors. I will
then go through that list. It is in memorandum form, and it will say, “Page
12, first full paragraph, line two.” “The statement here does not fully
reflect what happened in the District Court, in the following way.” So I
will sort through those and will end up with a polished memorandum to
the authoring judge raising any matter of substance. Oh, and, first, I will
read the opinion after getting this. I will read it with my clerk’s comments
in hand and will strike those comments if I disagree with them or if I think
the opinion is adequate in that respect. And those that I don’t strike will
become a memorandum to the authoring judge with a copy to the third
judge. That is a process in which the law clerk, at least for the first half of
the year, can play only a diminished role because it is essentially a
diplomatic mission.
Getting things changed, getting an author to change things that may not be
actually wrong requires a great deal of delicacy. It means being selective.
You can’t do everything. It means knowing that judge. For instance, I had
a colleague – maybe I should name a name. You tell me after I’ve told you
this--who exhibited no pride of authorship and would jettison an entire
section of the opinion if it was pointed out that it was all dicta, it was
unnecessary, or what have you, and I think that is because she was not, in
any true sense, the author of the opinion. I’ve had a couple of colleagues
like that. In a way, it is an advantage for those of us on the panel.
(Chuckles) If it is a highly responsible judge who has sweated through the
wording – and thinks it is perfect when it goes out—he or she is less likely
to… (Chuckles)
DANIEL MARCUS: A judge like you. (Chuckles)
JUDGE GINSBURG: A judge like me and most of my colleagues. We’re less likely but still try
to be accommodating. So those suggestions - which are usually phrased in
terms of, “Please consider - “ or, “You might alter - ,” or, “This could be
captured by - ,” or something along those lines –will invariably elicit a
response, almost always incorporating some, often all of the changes,
certainly many of them. And, sometimes, the third judge on the panel will
have already beaten me to circulation, getting out a memorandum of
suggestions, which is a great relief because there is almost invariably some
overlap, and I can therefore diminish the number that I’m adding,
sometimes having to add a further gloss on what the other judge has said
or to disagree with it. We have an internal protocol of responding to an
opinion from another chambers within a week; or, if you are going to write
separately, giving notification within that week and doing the separate
opinion within three weeks.
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DANIEL MARCUS: Sometimes, I suppose, the notice of writing separately occurs at the
conference stage.
JUDGE GINSBURG: Ninety-nine percent of the – well, 90 percent of the time. But, often, at the
conference, the notice is “I may write separately, depending upon how this
issue looks when you’ve fully developed it in the opinion,” and that may
help shape the opinion in an effort to have a unanimous opinion.
DANIEL MARCUS: What is your philosophy about writing concurring opinions?
JUDGE GINSBURG: I write very, very few separate opinions. When I was hearing a full
boatload of cases, and we were at our peak, which is way down now we’re hearing 80 cases a year where we used to hear 112, and we’re
writing a lower percentage of opinions of those cases we hear argued
because we’re hearing argument in cases we would have handled
summarily some years ago. We have not enough cases – too many judges,
not enough cases. Anyway, I would write – in a year, when we heard 112
cases, I wrote 30 to 33 opinions. I would probably write one dissent,
sometimes none.
Instead, I would make every effort to work with the authoring judge or, as
author, to avoid generating a dissent. A concurrence – a little more
frequently but not that often. Really, what is the point of a dissent or a
concurrence? As Norval Morris said when I was a first-year law student in
his criminal law class, “It may be only to advertise that you could not get
even one of your colleagues to agree with you.” Or, as he said, the
presiding judge of the King’s Bench for many years didn’t allow
dissenting opinions - I don’t know how that worked - on the ground that it
was hard enough on the prisoner’s family that the conviction was
affirmed. That it be affirmed two to one was insupportable. (Chuckles)
DANIEL MARCUS: (Chuckles) That is a good one. Well, some of your colleagues haven’t
gotten the message.
JUDGE GINSBURG: No, everyone has his or her own view on this. Concurrences are, I think,
most appropriate where I really disagree with the ground on which the
Court is resolving the matter but concur in the judgment and, perhaps, part
of the opinion but not all of it or have a different view in coming to the
same conclusion as to part of it. I would say my concurrences are almost
as rare as my dissents. As a court, the last time we did the numbers a
couple of years ago, eight percent of our published opinions had a separate
opinion. Most of those are concurrences and were published opinions. And
now we’re down to about 50 percent of our argued cases, so that is four
percent of the cases in which there is a separate opinion, and most of those
are concurrences. This Court works to make that happen. It didn’t always,
but it has for us – it is now 20 years.
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DANIEL MARCUS: Do you ever refrain from noting a dissent or writing a dissenting opinion
where you’re in the minority, obviously, because you feel the issue is not
important enough to note a dissent or to write a dissent?
JUDGE GINSBURG: Yes, certainly. I mean, there are some things that I wouldn’t want to be
associated with but, really, all the issues on which this Court opines are,
for the most part, regulatory, somewhat technical matters, and it just
doesn’t warrant, as I said, advertising that you couldn’t convince even one
of your colleagues.
I’ve written dissents which are straightforward letters to the Supreme
Court, saying that, “This case needs your attention.” In one case, I wrote a
17-page opinion drawing heavily on classified information, and only about
two pages of it were released publicly. And, to dramatize that, the slip
opinion had the 17 pages blacked out for most of them, with about two
pages of print, dissenting from a judgment. I was sitting with Judge Mikva
and someone else, and here is what happened: the plaintiff sued the United
States, claiming that her late husband, who had been a member of the
Communist Party of the United States, was the victim of intentional torts
at the hands of the United States.
He had been thrown out of the Communist Party and served the remainder
of his miserable life as a clerk in a radical bookstore. The widow’s
complaint, which was filed many years after the fact because of
information having come to light in some newspaper that gave her this
idea, claimed he was thrown out of the party because he was deemed an
FBI informant and that, in fact, this was a set-up by the FBI to make him
appear to be an informant when he was not really an informant. He and
she had allegedly suffered emotional distress and all sorts of other harms
and indignities.
The United States filed in camera with the district judge a document
stating that the United States could not answer this complaint, even as to
some of the most seemingly innocuous passages, for reasons of national
security.
DANIEL MARCUS: A state secret document?
JUDGE GINSBURG: State secrets that were explained to the Court. And the district judge
rejected that proffer and demanded an answer, and, I believe, defaulted the
Government. I’m not sure of that. Maybe it was an interlocutory appeal. I
guess it was interlocutory appeal, so there hadn’t been a judgment.
This may have been a $1-million claim. The Court of Appeals affirmed
the decision of the district judge and remanded the matter for trial - for
further proceedings, I should say, so that the United States was put to the
requirement of filing an answer or being defaulted. My separate dissenting
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opinion laid out the reasons the United States gave, and it was basically a
letter to Justice Rehnquist hoping that he would issue a stay as our Circuit
Justice, immediately, which is exactly what he did. This was over the
summer. When the Supreme Court reconvened in October, on the eve of
the first conference, the Washington Post reported that the government
had settled the case for $700,000 rather than answer that question. And
that is fine. The important thing was that they get a stay or at least an
opportunity to address the Supreme Court. So sometimes a separate
opinion is necessary, though usually not written in “classified” form, in
order to call the Court’s attention to something urgently in need of further
review.
Sometimes, a separate opinion is the worst possible thing one could do. In
the Microsoft case, we heard that from the beginning. There were only
seven qualified judges because of recusals, and I think it was extremely
important--Judge Edwards, who was Chief Judge, was correct in thinking-we should hear it en banc from the beginning, and should issue a per
curiam and, if possible, there should be no separate opinions. No one had
an instinct to write a separate opinion, as I recall. But it is a case that
would have been very ill-served by a division of the Court. This was 2001.
The one in which Judge Jackson was taken off the case. There was a
subsequent one on the remedy, which went through a three judge panel. I
was on that panel. But, in the Microsoft case, the record was 70,000 pages.
It was extremely difficult and technical. It was unfit for Supreme Court
review, totally unfit. Any separate opinions suggesting the Supreme Court
should look at it would have been ill-considered.
DANIEL MARCUS: Well, when we discuss your antitrust experience on this Court, I’ll ask you
for – about your role in that per curiam opinion.
JUDGE GINSBURG: OK.
DANIEL MARCUS: Can you think of anything else that you wanted to say about the opinionwriting process and about the clerks?
JUDGE GINSBURG: Yes. In addition to the roles I have described involving bench memoranda,
opinion writing, commenting on other opinions, there is a diplomatic role
that I think is very important for the clerks, and it is part of my selection
criteria. A number of things are accomplished by clerk-to-clerk
communication. When I was here as a law clerk, a particular judge’s
concerns--maybe they were raised at conference, maybe they were not;
maybe the authoring judge relayed them to the clerk, maybe not - but a
concern that might be related to the authoring judge’s clerk might avert the
need to have comments or disagreements later on.
I think I probably was the first on the Court to institute a regular practice–
I may be the only one, I don’t know – a regular practice of having my
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clerks talk to the other clerks working on the same case before oral
argument. I tell my clerks, “There are only six people in this building who
are going to be really immersed in this case, and to think that you and I
have figured everything out is a mistake. So you talk to the other clerks
before oral argument.” One of our judges doesn’t allow his clerk to talk to
anyone before oral argument. The others seem to be fine with it. Maybe
they even have their clerks initiate it - I don’t know - but I always have my
clerks make the effort.
DANIEL MARCUS: And you have the advantage here of all the judges and all of the clerks
being in the same building, which the other circuits don’t have.
JUDGE GINSBURG: It is a tremendous advantage. The other circuits that come close are the
First and the Seventh, which have only one place of hearing cases. But
until the oral argument week, the judges are dispersed and they come
together only for that week. So it is definitely an advantage. Being in this
Courthouse is an advantage for clerks beyond that, by far.As Owen Fiss
said when he was telling us, as students at Chicago, clerking in what he
called a “judicial center” has an advantage. We have not only all of our
circuit judges here, but our one District Court is in this building. The
whole state court system of the District of Columbia is across the street.
The Court of Federal Claims and the Federal Circuit are here in town.
Although I think too few of the clerks take advantage of that, some do and
they meet people from those courts, and they sometimes go sit in on a
case; I encourage my clerks to do that. Certainly, my clerks from time to
time, on their own initiative, invariably find occasions to go down to the
District Court when there is some high-profile or particularly interesting
case, and sit in the public gallery. Sometimes, they’ll go up to the Supreme
Court and do that.
DANIEL MARCUS: OK, one, perhaps final, question about law clerks is, how would you
summarize your relationship with your law clerks after they leave you? I
think judges vary a lot in terms of the extent to which they maintain
contacts with former law clerks or have reunions, that kind of thing.
JUDGE GINSBURG: Well, I’m genuinely fond of my former law clerks, and there are some to
whom I’m quite close. For many years, I had a Christmas party here in
chambers, just a reception, and the Washington area clerks would come,
and they would often bring their children and spouses.
I will do that again this year. I didn’t do it last year because we had a
portrait event – a portrait hanging in October. I think the year before we
missed for some reason but, in most years, I’ve done that for a long time,
and there is a very good turnout from among the Washington clerks. When
I go to New York, at least once a year in recent years, one of the clerks
there will organize a dinner for all of the New York clerks – and I think
there are seven of them – and their spouses. When I go to Chicago – my
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family is there, now just my brother, and I’ve taught there for most of the
last 25 years – I will have a lunch downtown with all of the former clerks,
and, usually, everyone makes it.
Last year, my wife and I had lunch with the five law clerks in San
Francisco. Often, we’ll hear from a law clerk who is going to be in
Washington on business or for one reason or another, and will let me
know in advance, and will come to my chambers. I’ve stayed in the home
of one of my law clerks as a visitor in San Francisco, and have had some
law clerks stay with us when they’re in town. So it is a very close-knit
community. And what pleases me greatly is how much the law clerks have
stayed in touch with each other socially and referred to work to each other,
which I think is great. They know their co-clerks. They know the people
who came before them and immediately after them.
I had reunions, I think, every year for a while, but then the group got big,
and we went to every few years and, I think, then eventually every five
years. But we’ve made the reunion a bigger event. It was a black tie
dinner-dance the most recent time. At the portrait-hanging, we had 44
clerks and spouses for a dinner, following the portrait-hanging ceremony.
The night before, my wife and I had a dinner for the four clerks and their
wives, who had formed the committee that got this thing organized, with
my family and my wife’s family in attendance, and those clerks. I mean,
I’ve treated them as part of the family.
But, with all that said, there are a few clerks who have drifted away. There
is a clerk from the very early days, in one of my first two or three years,
who I’ve heard from, I think, twice apart from having come to an early
reunion, and, in each case, it was to solicit some career advice. He is
somebody who left the law. He is in business. There is another clerk who
teaches and has taught for 20 years, probably, and with whom my only
contact, I think, was that I got him invited to a conference I was attending,
that was in his subject area a few years after he clerked for me, and I don’t
think I’ve heard from him again since. But those are our outliers. There
are seven of my law clerks at one law firm - Kellogg Huber here. They
know each other and they bring each other onboard.
DANIEL MARCUS: Yeah, isn’t that terrific.
JUDGE GINSBURG: I think when there were 28 lawyers at that firm, six were from my
chambers. Seven now, and it is a slightly larger firm.
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DANIEL MARCUS: This is Daniel Marcus interviewing Judge Ginsburg on June 18, 2013.
Judge Ginsburg, today, we’re going to discuss court judicial process and
administration issues, and I thought I’d start with your thoughts, your
approach, and whether it changed over the years, to hiring and working
with law clerks. You’ve had a lot of law clerks over the last 25 years. How
did you select your law clerks, and what was your approach to working
with them?
JUDGE GINSBURG: Well, the task of selecting law clerks descends upon a new judge
immediately.
Indeed, yesterday, Judge Srinivasan was sworn in, and mentioned that he
was inundated with applications before he had even taken the oath, and
was in the process of trying to sort through them. I was confirmed in, I
think, late October and sworn in on November 10 of 1986. Starting shortly
prior to my being sworn in, I started to receive a small number of
applications, really in the form of – more informally received than they are
today.
Of course, it was an odd time of year in terms of the annual term of the
court and the annual cycle for new clerks to begin, which is quite often the
case for a new judge. So I was not receiving applications from third-year
law students, because they were not available to begin right away;
although, I must say, I spent the better part of the first several weeks of my
time on the court selecting law clerks to begin immediately, to begin the
following fall, and to begin the fall after that, because, in those days, we
were hiring law students in the fall of their second year, so I had to hire
nine law clerks over a short period of time.
And each of the first three who came to me came, therefore, through a
distinctive, indeed, unique route. The first clerk that I hired was James
Swanson, who has since gone on to have a marvelous career as an
historian and an author of books about President Lincoln, including, most
prominently, Manhunt, but also several others that were excellent, as well.
James was then working as an attorney advisor, I think it is called, for
Susan Liebeler at the International Trade Commission. He had attended
UCLA Law School and the University of Chicago for college; that is
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where he – he grew up in Chicago and he attended the U of C for college,
then to UCLA for law school, where he was noticed by Wesley Liebeler.
Wesley Liebeler taught antitrust and some other topics at UCLA and was
someone of whom it could be said most truly that he suffered no fools.
And so he sent James to work for his wife when she went on the
International Trade Commission. And I knew Susan somewhat and was
contacted, I believe, initially by a letter from James. I talked to Susan
Liebeler, and she gave him a good send-off. I met with him, and I thought
he was utterly charming and interesting in ways that are only tangentially
related to legal skills, but I take transcripts as the best indication of legal
skills.
And so I hired him to begin immediately. I’m not sure who was second or
third, but the other two hires were Steve Aitken, who was a lawyer in the
Office of the General Counsel at the Office of Management and Budget. I
knew Steve somewhat and I knew his work somewhat from there, and I
liked him. And he brought with him, even at that time, several years of
government legal experience. He has remained in the same service and
had a career at OMB and is one of the small coterie of people who make
up the institutional memory of the Executive Office of the President.
Steve was available to start right away or almost right away. The third
clerk was Robert Gordon, who was then clerking for Judge Kaufman on
the Second Circuit. And Kaufman went through five or six clerks per year.
He was tyrannical, abusive, and paranoid. Of course, there was a
conspiracy of silence among the clerks who clerked for him when he was
hiring new clerks, and so his reputation had not quite preceded him.
Robert had been a student at Harvard Law School, and went directly to
clerk for Kaufman. By November, it had become clear to him that this was
a very unhealthful situation, and he had the gumption to call Dean
Vorenberg at the Harvard Law School to discuss the situation with him,
and with Jim Vorenberg’s concurrence, he applied for a clerkship with me.
I found it really admirable on his part to take the position he did about the
Kaufman clerkship, and really good judgment on his part to have called
the Dean before deciding exactly what to do. I talked to Vorenberg, who
gave him a great send-off, and so he came to clerk for me, again, on very
short notice. That completed the chambers. Well, I should say I brought
my secretary over from Justice – Mary Rose Udstuen. She had been with
me at OMB before that. She had worked for my predecessor - Chris
DeMuth - and I brought her and my special assistant – Nell Minow – who
has also gone on to do great things – with me from OMB to Justice, and
then Mary Rose came with me to the Court.
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DANIEL MARCUS: Well, it is interesting that your background and connections in the
academic world and at OMB were the secret to getting really good law
clerks right away, in the middle of the season.
JUDGE GINSBURG: Yes, that is correct. It is a good observation. Well, of course, both my
position at Justice and at my position at OMB were owing to classmates
from law school. And classmates from law school have been among my
closest friends ever since then and have been, in some instances,
extraordinarily helpful to me.
DANIEL MARCUS: Well, how – after that first group of law clerks, which you had to hire right
away, what was your approach after that, to the hiring of law clerks in
terms of law schools, professors that you relied on the process and
whether it changed over the years?
JUDGE GINSBURG: Well, I’ve had about 80 law clerks - 26 years, three clerks every year, and
two or three years when I had a fourth law clerk. That fourth clerk is
something that I resisted long after my colleagues had succumbed… When
I took senior status, my complement shrunk.
For many, many years, I was able to evaluate many applicants, in part, on
the basis of recommendation letters from people that I knew personally,
not just people who taught at Harvard but people who taught at various
law schools around the country - the University of Chicago, where I knew
the faculty; Harvard, where I knew the faculty; and, to a lesser extent,
Columbia and Berkeley, other schools - because faculty people move
around.
Over the years, that connection to academia has become more narrowed
simply because so many of the people that I knew or know have retired or
moved on, or passed away, and most of the applicant letters of
recommendation come from people that I do not know, with the exception
of those from a few law schools where I still know a fair number of
members of the faculty, where I’ve taught as an adjunct - at the University
of Chicago, for most of the last 20-some years, and I spent the last two
years at NYU full-time and, before that, two years part-time at Columbia.
So I still have good connections in some corners of academia. I receive an
enormous number of applications every year. It has grown from year to
year, and, in the last few years, topped out at about 950 applications for
three slots – three or four slots; and, thank goodness, most of them now
arrive electronically. So I gave my current clerks the criteria for selecting
from the applicant pool the applications that I would want to look at. And
I’m sure these criteria were refined over the years, but I can’t unravel the
process in hindsight.
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I can say that, for almost all of the 26, almost 27 years now, I have taken
the following approach:
First of all, I should say that there is a much larger number of fully
qualified applicants than one could possibly even interview let alone hire
for three slots, and so knowing that there are all of these highly qualified,
for the most part young people who have done everything right in their
lives from the time that they started secondary school through college,
through law school, it is a difficult matter to sort them out. But it does not
make much sense to put effort into finding the three absolutely most
outstanding candidates in terms of their qualifications for the job narrowly
conceived to be analytic ability, writing skill, and general devotion to and
learning in the law. For most of the 26 years, I have spent more time with
each of my clerks than I do with all of my family, and so it is extremely
important to me to have clerks with whom I want to spend time.
And so, from among the pool that seem to be highly qualified, the
question to my mind was which ones would be the most interesting
associates to have in a fairly intimate professional relationship for a year.
Therefore, I would have my clerks cull from the applicant pool everyone
that I thought would be almost certainly qualified, and that meant different
things at different law schools. I came to know the grading systems of
many of the law schools, and I could say to them, “I want anyone with an
average of 80 or, later, 180 or more at the University of Chicago; anyone
who is a double-Kent at Columbia; anyone who had – I forget the cut-off
point, but I had a cut-off point, also, for Harvard and for Yale in terms of
on the number of honors versus pass grades, and, at Michigan, which also
had reliable grading, and at Berkeley – in each case because I actually
knew that there would be somewhere between zero and five or six people
at the top of the class, who would – who might be in my applicant pool,
and who would be almost certainly very qualified. In addition, I told them
to bring me the application of anyone who finished first or second in his or
her class anywhere, any law school. That same person might have finished
first or second had they gone to Chicago or Harvard; you don’t know. So I
didn’t want to overlook them just because they didn’t go to Chicago or
Harvard. And, indeed I had some very interesting interviews with people,
a woman who went to Brooklyn Law School, who was a ballet dancer, as
well, or had been; and a man who went to the University of Missouri in
Kansas City Law School, who was a member of the City Council and a
mid-life student, who really had a family and connections, and could not
leave Kansas City when he decided to go to law school. So that would
give me a pile of 50 or 60 in the later years, perhaps fewer in the earlier
years – applications that I would look at very thoroughly. And I would
look at whether they had experience other than going to school, which
increasingly became the case; how their letters of recommendations read;
and what they listed as their interests.
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There were people who were qualified in every respect but whose
interests, reflected not only in a statement of listing their hobbies but also
in the courses they elected to take, had virtually no overlap with my
interests because they had done things involving all criminal law or mental
health and the law, or things that were clearly preparing them to do
something in the criminal justice system, which is a very small portion of
the work that we do here.
And then, at the same time, there were people who had studied economics
in college, and maybe had done some economic analysis of law in law
school, and were interested in regulation, and who were clearly on a path
toward a Washington practice, and those were the people that I would
more likely find of interest – not necessarily but more likely. And, indeed,
a very high percentage of my clerks are in practice in Washington. Of 80
or 85 clerks, I think that there are six or seven in New York City. There
are the same number – six in Chicago and five or six in San Francisco, and
I think maybe three in Los Angeles. The overwhelming group and,
certainly, the plurality and, I think, the majority are here in Washington,
and that reflects my selection criteria. Very few of them are in academia,
unlike some of my colleagues’ clerks. My colleague Steve Williams has a
roster of former clerks that would make up probably the single best law
school in the country if they were all put together. (Chuckles) I wasn’t
disfavoring people with academic ambitions, but I wanted people who
really wanted to practice law. And some of them have gone on to teach at
good schools; but I’d say there are only about six in that category. And I’d
say as many – about an equal number have left the law to do various
things, including teaching high school, teaching test preparation,
investment banking in two cases, and some other thing – business – hightech business unrelated to the law. Of course, that person is the wealthiest
of my alumni.
So I would then schedule interviews, having culled the 50 or 60 down to
ten or 12. And I would schedule interviews for ten or 12 people to fill
three or, in a few years, four slots. As it would happen, if I schedule ten or
12 interviews, I might actually see six or eight people, because some of
them would never get out of New Haven or, more likely, out of New York
on their way down here – or out of Boston if they were interviewing on
the First Circuit. Six or eight interviews would probably be typical, and
they would occur over the course of one morning, at least in recent years,
because we’ve had this hiring plan by which there is a certain date at
which the judges agreed they would first extend offers of interviews, and
another date by which they would first have the interviews, and they could
make the offers on the spot.
That system prevailed for – I don’t know how long – ten or 15 years and
has just recently fallen apart. I would see these applicants for anywhere
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from 30 to 60 minutes, depending on how interesting our conversation
was, and ask them to spend about 30 minutes with my clerks as a group,
and I would typically, then, compare notes with my clerks before the
applicant left. There were a few instances in which that was unnecessary
because I knew that there was no way I was going to hire this person and,
actually, a few in which I didn’t wait to consult my clerks because the case
was so clear, and I wanted to communicate that to the applicant – my
enthusiasm for that person.
DANIEL MARCUS: I see, yes.
JUDGE GINSBURG: There were people I interviewed that I knew I wasn’t going to hire when
we said “hello.” Although, I always gave them the courtesy of at least 30
minutes of discussion. I can remember one person who went to a top-15
law school, who was admirable in every respect. He was the first person in
his family from a small town in Illinois to have gone to college, let alone
law school; finished right at the top of his class – extraordinary record –
but whom I knew immediately I would not be hiring. He was just
awkward, ill at ease, and that didn’t change over the course of the 30
minutes that we talked.
We never talked much about the law. I would sometimes ask a student
about his or her law review note or some other aspect of law school, but I
wasn’t interested in testing them on the law; their faculties had done that. I
was interested in, again, whether I’d want to spend time with them, and so
we talked about opera, if that was their interest, or drama, or fiction, or
whatever it was that animated that person.
I hired a clerk a few weeks ago to begin with me in January of 2015,
because I’m on a calendar year cycle right now and have been just for the
last two years. So she is going to be graduated from New York University
Law School in 2014.
DANIEL MARCUS: A year from now.
JUDGE GINSBURG: Yes, and will clerk with me, and we’ll have a six-month break during
which she’ll do something creative, I’m sure, and then will join me in
January. When I was teaching at NYU, I made an appointment to meet
with her. Oh, actually, I’ll say my current clerk is from NYU. He is
absolutely outstanding in very possible way. He is one of the best clerks
I’ve had, and he came to me because the Dean called me and said, “If
you’re still looking for a clerk, I hope you will meet with Zander.”
Through a quirk of timing, he didn’t get a clerkship on the day of the land
rush when there are all of these interviews packed into the morning, and I
think it had to do with a scheduling mishap. So, based on that, I sent the
Dean an e-mail, and I said, “If you have another one like Zander, send him
or her to me.” So he took about a week but he did. And I asked this
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woman to meet with me at 9:30 one morning, when I was at NYU. I came
in around 9:15, and she was already waiting there, and I thought that
maybe I’d made a mistake but, in fact, she was just early. We went into
my office and sat down and talked.
And I said, “Well, this has been very interesting and a pleasure to chat
with you, but I know you have a class at ten, so you probably ought to be
on your way.” She said, “It is 20 of 11.” I said, “Well, why don’t you just
take this clerkship?”
DANIEL MARCUS: Yeah, that is nice. Well, it sounds like your method has proved pretty
trustworthy over the years. Judges I’ve talked to have said that every once
in a while, just however careful you think you’re going to be, there is a
clerk who doesn’t work out. Have – has that happened to you very often, if
at all, over the years?
JUDGE GINSBURG: I would say it has never happened that there was a clerk who didn’t work
out. There was never a clerk who didn’t complete his or her term, and for
whom I could not give a favorable recommendation.
There were probably a few clerks out of the group that required more of
my attention to their work than others. And there were – it was about a
normal distribution, because there were about a similar number who were
so extraordinary in their writing ability and in their ability to see things as
I would see them, to anticipate my questions and so on. But the
distribution looks quite normal, I would say.
DANIEL MARCUS: Well, why don’t we turn to how you work with your law clerks in terms of
preparation for argument and research and writing opinions, and whether
that changed over the years?
JUDGE GINSBURG: My style of writing opinions definitely changed - my style and that of my
colleagues, I think. I clerked, as you know, for Judge McGowan in 1973 to
‘74, and that was at a time when the opinions coming from this Court were
much longer than those coming from other courts; went into great detail
on matters of some complexity in regulatory cases; were larded with,
sometimes, over 100 footnotes; really each one was a magnum opus.
Judge Leventhal, as you know, was a leader in this style of opinion
writing, but it was emulated by most members of the Court. I think Judge
Tamm may have been the major exception in that respect. He was very
direct. His opinions were short, and they were unburdened with many
footnotes. When I came to the Court in 1986, only a dozen years after
having left here as a clerk, I simply picked up where I left off in terms of
the style of opinion with which I was familiar and comfortable. A little bit
– there had been some gravitation away from that on the Court but not a
dramatic amount of it.
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Judge Robinson was still practicing that extreme – in his case, extreme
form of elaboration, particularly with regard to the number of footnotes,
but most of the judges were still working to some degree in that tradition.
DANIEL MARCUS: Judge Wald certainly did.
JUDGE GINSBURG: Judge Wald was, for sure. There were, over the years, people who had
carved out exceptions – individualized exceptions from that mold; the
most outstanding being Jim Buckley, who was the best stylist with whom
I’ve served. I’ve worked with – with Sri now onboard, with 25 different
judges. But I haven’t worked with him yet, but I’ve worked with 24
different judges on this Court, and a few visitors that we had until 1993,
and I have never encountered a person who was as elegant a writer as Jim
Buckley. Janice Rogers Brown is incapable of writing an ungracious or
awkward sentence. She is extraordinarily good, also. And this extends to
brief memoranda, personal handwritten notes; everything that she does is
done with elegance and style. I gravitated away from that 1970s style, in
part, by following examples set in the opinions of Judge Posner and Judge
Mikva.
Judge Mikva wrote a little article called “Goodbye to Footnotes.” It is a
very brief article. I think it is in University of Colorado Law Review. And
it is really extremely well done and ends with a chuckle. Judge Posner had
already begun to write without any footnotes, incorporating references into
the text and doing so only where a reference or citation was clearly called
for. He also made his opinions much more straightforward and, indeed,
almost conversational; although, conversation at Dick Posner’s level is
somewhat more like that of the great English diarist…
DANIEL MARCUS: Um, not Pepys, no…
JUDGE GINSBURG: No – I’m sorry, no. Boswell. And my classmate Frank Easterbrook, also,
who went on the Seventh Circuit before I– came here. I read his opinions
with enthusiasm and regularly from the time he went on the Court, and he,
too, has a much more straightforward presentation than I was making. And
so I tried consciously to change my style. I did omit almost all footnotes.
My clerks are under an injunction never to present me with a proposed
footnote, and I then make exceptions as I think are necessary. But I always
use a star instead of a number because, if there is more than one per page,
I will rethink the footnote.
DANIEL MARCUS: And does your injunction applies to citations as well as textual footnotes?
JUDGE GINSBURG: Citations go in the text or onto the cutting room floor. It is annoying,
really, when you come to focus on it, to read an opinion full of footnotes. I
have not made my opinions as conversational as Posner or Easterbrook
have done, although, I still read their work with admiration.
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I think I’m just more comfortable being slightly more formal in my diction
and rhetoric than they are. I don’t allow contractions, for instance. I don’t
write long, discursive passages about matters not presented. I remember
having a good chuckle on an airplane, reading a slip opinion by Judge
Posner, and the two facing pages as I opened the slip opinion began with,
“The appellants do not argue – comma - and with good reason – comma –
that ‘such and such’.” He then spent those two pages saying why that
would have been a fruitless argument. (Chuckles) So I don’t indulge that. I
have many a thought that has not been published.
DANIEL MARCUS: Since we’re talking about opinions, let’s talk about your law clerks’ role in
drafting opinions.
JUDGE GINSBURG: Judge McGowan’s practice was to have the clerks do a first draft of most
of the opinions but for him to do the first draft of opinions dealing with
subject matter with which he had such a clear comparative advantage;
which, at the time, meant certain regulatory cases, particularly regarding
railroads, where he was an aficionado, and some other subjects –
economic regulation - and I thought I would adopt that practice when I
came in.
In fact, however, the press of time was such that I found it – and I must
say that I find a blank page very uninspiring; I’m much more comfortable
editing extensively than drafting. So my practice quickly evolved into one
of getting the first draft from the clerk.
Now, by way of background, before that, as we prepare for the case,
except in the simplest of matters, I have the clerk do a bench
memorandum with a limited page allocation, a page constraint. And that
bench memorandum becomes the subject of a discussion between us. The
law clerk will do a bench memorandum, which I will read prior to reading
the briefs. As I instruct the law clerks, the purpose of the bench
memorandum is not to give me more material to read; it is to save me time
in that there are some things that I will not need to read and, in any event,
I will read the briefs with a better understanding the first time through if I
have their bench memorandum. The prototypical example of the benefit of
this is a situation in which there is an argument presented in the
appellant’s brief, or the petitioner’s brief – the topside brief – which the
respondent makes clear was not preserved in the District Court or before
the agency.
There may be a response to that, a reply to that in the reply brief, but
sometimes there is not, or the reply may be inadequate, and it may be
perfectly clear that an argument really was not presented. I don’t want to
read that argument. It is a complete waste of time. There are other
instances where an argument is being made, but it is only to preserve the
question for cert., because there is a precedent in the Circuit that is binding
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on the panel, and we have no real choice in the matter. It is fine for the
argument to be preserved, but there is no need for me to study it in detail,
so knowing that in advance is helpful.
There are arguments that, although not foreclosed by a precedent, are, for
one reason or another, without any possibility of success because of some
adverse fact in the record or what have you and, again, I want to read the
briefs or perhaps read the briefs only in part because I know that in
advance. I always invite the clerks to give their opinions in the bench
memorandum of the arguments and what should happen, because I think it
is more satisfying for them to do so and, secondly, I don’t want to read
something that is nominally neutral only to find out that they really have a
point of view that is affecting what they’ve written. I’ve had to cap these
bench memoranda to 20 pages because, in some of the larger cases, they
could easily run over and occasionally will do so with permission. On the
other hand, there are cases that could be dispatched with a ten- or 12-page
bench memorandum, as well. Oh, and I should also say that the bench
memorandum ends every section with the relevant pages of all three of the
briefs, any amicus or intervener briefs, and the joint appendix that pertain
to this argument, so that, as I’m reading it, I can go quickly to those.
Some cases, the shorter ones, I read horizontally; that is to say, I read
through the blue brief, then through the red brief, then through the gray
brief. For more complicated cases, it is more efficient to read vertically:
read the first argument of the blue brief, the first argument of the red brief,
the first argument of the reply brief, and then I go back and do the second
one. So these references in the bench memorandum are important. The
bench memorandum ends with a chart or summary laying out all of those
pages and reading recommendations--what cases I should be sure to read,
that are not optional, and those cases are attached and highlighted. This
makes my work on the case go faster even though it accumulates a lot of
paper and a lot of reading. It is the nature of the job.
Usually, when I’ve read the brief but sometimes after I’ve read only the
bench memo I will have a first discussion with the clerk. If the bench
memorandum raises questions in my mind that I’d like to see addressed or
like to kick around with the clerk before reading the briefs, I will have a
first discussion before reading the briefs. But after having read the briefs,
we will in any event have a discussion, and it may lead to a supplemental
memorandum on the things that are of concern to me; it may involve
sitting down together and closely parsing relevant precedents or the exact
way the argument is put, and may culminate in preparation of specific
written questions that I want to raise in oral argument.
DANIEL MARCUS: And is this typically – well, it is not always, I guess, on the eve of oral
argument because you may want to have additional work done.
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JUDGE GINSBURG: I ask for the bench memoranda to come to me one week apart, the last one
coming a week before the day of argument. Now, that doesn’t mean that I
will deal with them as they come in; I will often fall behind and sometimes
have to deal with three cases in the week before oral argument, although I
try not to do that. That creates a peak load problem for me and for the
clerk, particularly if I need supplemental materials.
Under the case management plan that was in place when I arrived and for
a few years before that – and that was pioneered by, or shaped by Judge
Edwards – each of us would sit for one week a month, from September
through May, the exception being that December and January were treated
as one month, so there were eight sitting periods; and in that month each
judge would sit on a consecutive Friday, Monday, Tuesday, and Thursday,
hear four cases on Friday, four cases on Monday, three on Tuesday, and
three on Thursday. And there would always be at least one week of
separation between two sittings, so if you sat in the fourth week of
September then you would not sit again until at least the second week of
October, and even that would be quite a difficult sitting schedule.
That plan is still basically in effect, but we’ve had to depart from it in that
we have a lot of senior judges, and some of the senior judges will say, “I
want to hear cases September through March.” I would say, typically,
most of the senior judges do not want to hear cases at the end of the term
because they want to be finished with their work and their opinions in time
to have a real summer break. The active judges, who may sit as late as the
middle of May – and I sat until the sixteenth last year, in May this year may finish as late as the middle of May and may not have their opinions
out by our informal term deadline of June 30. But there is a lot of
incentive and peer pressure – not pressure but expectation to do that - to
get the opinions out by June 30. For a judge such as myself or one of my
colleagues, who would typically be somewhat late with at least a couple of
opinions, we would end up sending the opinions to the other two judges on
the panel when they are otherwise free of case obligations and do not
welcome the necessity to review the opinion while on vacation. So there is
some desire to get everything out by June 30. Going back to the bench
memoranda, the preparation for argument, we then go into argument with
a very thorough understanding of the case, the arguments on the record,
and some questions that I’d like to see addressed. And, frankly, however
they do it – and we really don’t discuss these matters among ourselves - all
of the judges come to that oral argument equally and thoroughly immersed
in the record. It is really impressive. I’ve never seen it fail with the
exception of a couple of instances, in judges who were about to retire in
their ‘80s.
If we hear four cases or three cases, there are likely to be three opinions to
go around; sometimes, it is two. Nowadays, in particular, we are hearing
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fewer cases. For many years – 20, 21 years – under the case management
plan, those 14 cases per sitting – four, four, three, and three – done eight
times a year, yielded 112 cases for each active judge, not counting en
banc, specially complex cases which were on a separate wheel, threejudge District Court cases, and some other matters including motions
practice.
Those 112 argued cases would probably give rise to between 90 and 100
published opinions. Every year for 20 or 21 years, I wrote between 30 and
33 opinions for publication. My practice is never to write a per curiam
opinion, because I think it is important for the authoring judge to take
responsibility. Not everyone agrees with that, and I respect the point that
not every opinion justifies quite as much input and effort as one would
feel compelled to do if you sign it but I disagree with that. I’ve almost
never authored a per curiam, and it is only when there is some unusual
circumstance such as a per curiam that all of the judges join and then
separate opinions by two or three of the judges.
Of the four cases or three cases that my clerk and I will have prepared in
the manner I described, one of them will come back to us for an opinion.
When I was presiding on the panel, being the judge with the most seniority
among the active judges, I would do a disposition memorandum for each
case, reflecting the conference. The conference occurs immediately after
the day’s arguments. Very rarely is it postponed or sometimes continued
because we haven’t been able to finish our deliberations. And so the notes
of the conference become the basis for a disposition memorandum, which
the presiding judge typically circulates either that day or at the end of the
sitting week.
I would sometimes ask another judge who was going to write the opinion
to do the disposition memorandum, usually because there would be some
open matter, something on which we really could not make a decision and
needed some additional input, and that judge who was going to author the
opinion would do the additional research and circulate a disposition
memorandum that reflected that; and then, of course, if someone disagreed
with it, then we would have to reconsider, perhaps even reconvene. But,
basically, I would come back from oral argument with one opinion
assignment and, if I was presiding, perhaps several disposition memoranda
to do.
DANIEL MARCUS: If I could interrupt to ask a question I’ve never known the answer to, is the
practice on deciding who writes the opinion in the conference pretty
informal, or is it more set like the Supreme Court practice, where the
Chief Justice or the senior judge in the majority decides who is going to
write the opinions?
JUDGE GINSBURG: Well, the presiding judge decides the assignment – makes the assignments.
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DANIEL MARCUS: So it is similar in that sense?
JUDGE GINSBURG: But I have never known a presiding judge not to try to accommodate a
colleague who says or just has, through the course of oral argument
expressed a deep interest in a particular cases, or, alternatively, says, “I
have a clerk who is way behind who worked on this case, and I’d rather
not take this one.” Or, alternatively, again, “I have a clerk who is in danger
of having idle hands that do the devil’s work, so I would appreciate having
an assignment of this particular case.” And the presiding judges have
always been very accommodating. When I was presiding, I treated our
senior judges, if we had a senior judge on the panel – because he is
basically a volunteer, as entitled to special consideration in terms of what
he or she might want to write.
I was new on the Court – it was within the first couple of years – when I
was not unexpectedly assigned a FERC case – Federal Energy Regulatory
Commission opinion. These were regarded as somewhat of a burden
because they are often very complicated and rarely very interesting, except
to Judge Williams who taught oil and gas law at the University of
Colorado, and who came to write an extraordinary number of opinions on
this agency’s work.
I really didn’t mind – I really never disliked them. In fact, I came to take
quite an interest in FERC matters but, at this point, that hadn’t gelled, and
I was assigned a FERC case. I started to work on the case, and
notwithstanding all of the preparation that went into the case before oral
argument, I came to the conclusion early in the writing process that a
principal argument had not been preserved. I called the presiding judge
and said, “Here is what I found, so I don’t think that the issue was
preserved, so I guess you’re going to want to reassign the opinion.” He
said, “No, we assign the work so that it comes out as an equal burden on
each of the judges. If you don’t agree with what we all decided, then you
can dissent, but you still write the opinion.”
DANIEL MARCUS: (Chuckles) For the majority?
JUDGE GINSBURG: For the Court.
DANIEL MARCUS: Oh, my goodness.
JUDGE GINSBURG: And so I wrote the opinion for the Court--as a per curiam, and then I wrote
a separate opinion – I forget if it was concurring or dissenting, but taking
the position that this important argument had not been preserved.
DANIEL MARCUS: That is remarkable. That is not the general practice, is it?
JUDGE GINSBURG: (Chuckles) In my 26 years, it never happened again.
90

So the opinion-writing process, then, begins with the clerk and I having
another discussion about what will go in the disposition memorandum.
And, in that respect, I may want to put in more or less detail depending
upon who is writing the opinion, particularly whether I’m writing it or
someone else is writing it (Chuckles), because more or less detail means
less or more flexibility. The discussion that leads to a disposition
memorandum– which is very carefully crafted even though it might be as
little as a paragraph or as much as a couple of pages, and then a discussion
about the opinion that has come to me and how we will structure it; and in
what sequence and whether there are things that needn’t be addressed
because of that sequencing, or should be addressed and, therefore,
shouldn’t, even if it requires altering the sequencing, things of that nature,
so how we’ll handle various issues.
The clerk then produces, eventually, a first draft. I then do a second draft
in the form of an extensively and delineated mark-up of the first draft. The
clerk then does the third draft, which incorporates my changes, and such
changes as the clerk makes based on my instructions or questions in the
margin of the first draft.
A few years ago I tracked this and determined that we were averaging
somewhere around seven or eight drafts per opinion, but in a normal
distribution over the course of a year, there was nothing less than four, and
that was about a four-page opinion, and there was nothing more than 19
drafts. However, I had a case a few years ago – what became the Jones
case in the Supreme Court, about whether a warrant is required before the
police attach a GPS device to a person’s automobile – that went 31 drafts.
DANIEL MARCUS: Wow.
JUDGE GINSBURG: In addition to two memoranda of about ten pages each to the panel dealing
That was the extreme end of the distribution. The four-page one– there
was no other even close to that - was an interesting opinion. That was
done by long distance. I was at the U.S. Courthouse in Boston, using
someone’s chambers on a Saturday, and my clerk was here – my clerk
who has since gone on to teach law in Chicago for many years now, who
was one of the best writers I have ever had, and who has written a book on
legal writing, taught the subject for a few years. We got that down to a
four-page opinion that cited no cases. (Chuckles) It was an achievement of
sorts.
As we get to the later drafts, typically, less and less is being changed.
Occasionally, a whole section will blow up because of something that I
came to realize only as I refined the writing more and more. And that
process of refinement is a way of digging down further into a record and
into the arguments. Perhaps, on draft seven or eight, all of a sudden, the
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whole section is up for grabs on how we’re going to deal with something.
That is not typical and not desirable, but it happens with some regularity,
anyway. The last couple of drafts may be primarily technical corrections,
where a second clerk changes everything again, including every quotation
and all of that – everything.
DANIEL MARCUS: So the complete law review, cite-checking process?
JUDGE GINSBURG: Absolutely, absolutely. And if there are any changes in the works, then
that will happen yet again. And it sometimes has happened three times,
because the standard for the opinion going to the panel is zero tolerance
for mistakes. I’m very upset and disappointed when there is something in
an opinion that is wrong. I know things will be arguable, debatable. I’m
very tolerant of suggestions for checks that I think make the opinion less
good rather than better, but are reasonable and are…
DANIEL MARCUS: …To accommodate a colleague?
JUDGE GINSBURG: To accommodate a colleague and are not substantively important. But my
view is that it should go out of here perfect, in perfect condition. If there is
a mistake in it, then it is really a failing of the process. It happens very
rarely, I must say. And there are other judges whose work, similarly, is
almost unfailingly perfect from a technical perspective. Judge Randolph is
the best example. And there are others where that is not the case.
When we get feedback from the panel, it may be as little as a sentence on
being “happy to concur”; it may be a few pages of suggestions – three or
four, perhaps of some significance, and others more a matter of word
choice. We deal with those, as I said, indulgently but I don’t accept them
all automatically, by any means. The process is, when it comes to a rest,
which is usually quite quickly after circulation to the panel, the opinion
then goes to the full Court, where it lies on the table for a week before it
can be released, except in an emergency.
DANIEL MARCUS: A couple of questions on that process – one, is the internal panel process
of commenting on your draft opinion – is it generally completely a written
process, or is there some oral communication? How often does a judge
come by your chambers or pick up the phone and say, “I want to discuss
this?”
JUDGE GINSBURG: Virtually everything moves on paper. And I think that is because a
bilateral discussion between two judges on the panel means excluding the
third judge. It is just not a collegial thing to do. The panel can either
reconvene if it is really important, but that is quite rare, or you can put it in
writing.
I’ve had only a few conversations about an opinion. I had a visit from
Judge Mikva, who came down to talk, genuinely uncertain about the
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whole approach I was taking in a case. I’m not even sure if he was on the
panel. It was an important case. It concerned immunity from prosecution
for one of the Iran-Contra figures. And I think he wanted to make sure he
understood it, and so we discussed it. I don’t think he was on the panel,
but I don’t remember. Anyway, that is extremely rare.
DANIEL MARCUS: And the process for comment by judges not on the panel is also a written
process?
JUDGE GINSBURG: That is not only written but also extremely rare. For a judge to look at the
work that three colleagues have signed off on - maybe it is two with a
separate opinion – who has not read the record, who probably has not read
the briefs, to have something to say about a circulating opinion or the
proposed opinion is an extraordinary event.
And when it has happened, it has been typically to call attention to
something important that the panel is apparently unaware of--another case
before another panel, a recent development in another circuit, maybe an
observation about the substance of the opinion, if it is something of great
importance. It is just extremely rare. I would guess it happens once every
several terms that I receive a comment from a judge not on the panel. But,
when it happens, it can be very important. There were two panels coming
to diametrically opposed positions in a a criminal case. By the way, that is
a failure of the process. The clerk’s office almost always catches that and
informs the panels so that their work can be coordinated. For instance, I
just had a case this term in which several of the arguments were raised by
the same appellant in another case that was argued a month or so before
my argument, so we were made aware of that probably by the clerk’s
office, maybe by the interaction of the law clerks in the corridors, and so
my panel simply held up that issue – prepared an opinion that didn’t deal
with those issues. We knew that the other panel was coming out and
treated that as a binding precedent, and dealt only with the remaining
issues. In another instance some years ago, two panels were coming to
diametrically opposed conclusions, and so the decision that we made was
to issue them simultaneously, to hold up one for the other to be ready,
issue them simultaneously, the obvious implication of which would be
there would be two petitions for rehearing en banc, which we then granted,
and the full Court sorted the matter out. (Chuckles)
DANIEL MARCUS: Let me ask you this – when another judge on the panel is drafting the
opinion, do you handle the commenting on his or her opinion yourself, or
do you involve your law clerks with that?
JUDGE GINSBURG: I have the law clerk read the opinion when it comes in and do a
memorandum to me on every conceivable point in the proposed opinion
that might be improved by altering the wording, or that would be more
accurate in light of the record, and a separate list of technical errors. I will
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then go through that list. It is in memorandum form, and it will say, “Page
12, first full paragraph, line two.” “The statement here does not fully
reflect what happened in the District Court, in the following way.” So I
will sort through those and will end up with a polished memorandum to
the authoring judge raising any matter of substance. Oh, and, first, I will
read the opinion after getting this. I will read it with my clerk’s comments
in hand and will strike those comments if I disagree with them or if I think
the opinion is adequate in that respect. And those that I don’t strike will
become a memorandum to the authoring judge with a copy to the third
judge. That is a process in which the law clerk, at least for the first half of
the year, can play only a diminished role because it is essentially a
diplomatic mission.
Getting things changed, getting an author to change things that may not be
actually wrong requires a great deal of delicacy. It means being selective.
You can’t do everything. It means knowing that judge. For instance, I had
a colleague – maybe I should name a name. You tell me after I’ve told you
this--who exhibited no pride of authorship and would jettison an entire
section of the opinion if it was pointed out that it was all dicta, it was
unnecessary, or what have you, and I think that is because she was not, in
any true sense, the author of the opinion. I’ve had a couple of colleagues
like that. In a way, it is an advantage for those of us on the panel.
(Chuckles) If it is a highly responsible judge who has sweated through the
wording – and thinks it is perfect when it goes out—he or she is less likely
to… (Chuckles)
DANIEL MARCUS: A judge like you. (Chuckles)
JUDGE GINSBURG: A judge like me and most of my colleagues. We’re less likely but still try
to be accommodating. So those suggestions - which are usually phrased in
terms of, “Please consider - “ or, “You might alter - ,” or, “This could be
captured by - ,” or something along those lines –will invariably elicit a
response, almost always incorporating some, often all of the changes,
certainly many of them. And, sometimes, the third judge on the panel will
have already beaten me to circulation, getting out a memorandum of
suggestions, which is a great relief because there is almost invariably some
overlap, and I can therefore diminish the number that I’m adding,
sometimes having to add a further gloss on what the other judge has said
or to disagree with it. We have an internal protocol of responding to an
opinion from another chambers within a week; or, if you are going to write
separately, giving notification within that week and doing the separate
opinion within three weeks.
DANIEL MARCUS: Sometimes, I suppose, the notice of writing separately occurs at the
conference stage.
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JUDGE GINSBURG: Ninety-nine percent of the – well, 90 percent of the time. But, often, at the
conference, the notice is “I may write separately, depending upon how this
issue looks when you’ve fully developed it in the opinion,” and that may
help shape the opinion in an effort to have a unanimous opinion.
DANIEL MARCUS: What is your philosophy about writing concurring opinions?
JUDGE GINSBURG: I write very, very few separate opinions. When I was hearing a full
boatload of cases, and we were at our peak, which is way down now we’re hearing 80 cases a year where we used to hear 112, and we’re
writing a lower percentage of opinions of those cases we hear argued
because we’re hearing argument in cases we would have handled
summarily some years ago. We have not enough cases – too many judges,
not enough cases. Anyway, I would write – in a year, when we heard 112
cases, I wrote 30 to 33 opinions. I would probably write one dissent,
sometimes none.
Instead, I would make every effort to work with the authoring judge or, as
author, to avoid generating a dissent. A concurrence – a little more
frequently but not that often. Really, what is the point of a dissent or a
concurrence? As Norval Morris said when I was a first-year law student in
his criminal law class, “It may be only to advertise that you could not get
even one of your colleagues to agree with you.” Or, as he said, the
presiding judge of the King’s Bench for many years didn’t allow
dissenting opinions - I don’t know how that worked - on the ground that it
was hard enough on the prisoner’s family that the conviction was
affirmed. That it be affirmed two to one was insupportable. (Chuckles)
DANIEL MARCUS: (Chuckles) That is a good one. Well, some of your colleagues haven’t
gotten the message.
JUDGE GINSBURG: No, everyone has his or her own view on this. Concurrences are, I think,
most appropriate where I really disagree with the ground on which the
Court is resolving the matter but concur in the judgment and, perhaps, part
of the opinion but not all of it or have a different view in coming to the
same conclusion as to part of it. I would say my concurrences are almost
as rare as my dissents. As a court, the last time we did the numbers a
couple of years ago, eight percent of our published opinions had a separate
opinion. Most of those are concurrences and were published opinions. And
now we’re down to about 50 percent of our argued cases, so that is four
percent of the cases in which there is a separate opinion, and most of those
are concurrences. This Court works to make that happen. It didn’t always,
but it has for us – it is now 20 years.
DANIEL MARCUS: Do you ever refrain from noting a dissent or writing a dissenting opinion
where you’re in the minority, obviously, because you feel the issue is not
important enough to note a dissent or to write a dissent?
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JUDGE GINSBURG: Yes, certainly. I mean, there are some things that I wouldn’t want to be
associated with but, really, all the issues on which this Court opines are,
for the most part, regulatory, somewhat technical matters, and it just
doesn’t warrant, as I said, advertising that you couldn’t convince even one
of your colleagues.
I’ve written dissents which are straightforward letters to the Supreme
Court, saying that, “This case needs your attention.” In one case, I wrote a
17-page opinion drawing heavily on classified information, and only about
two pages of it were released publicly. And, to dramatize that, the slip
opinion had the 17 pages blacked out for most of them, with about two
pages of print, dissenting from a judgment. I was sitting with Judge Mikva
and someone else, and here is what happened: the Plaintiff sued the United
States, claiming that her late husband, who had been a member of the
Communist Party of the United States, was the victim of intentional torts
at the hands of the United States.
He had been thrown out of the Communist Party and served the remainder
of his miserable life as a clerk in a radical bookstore. The widow’s
complaint, which was filed many years after the fact because of
information having come to light in some newspaper that gave her this
idea, claimed he was thrown out of the party because he was deemed an
FBI informant and that, in fact, this was a set-up by the FBI to make him
appear to be an informant when he was not really an informant. He and
she had allegedly suffered emotional distress and all sorts of other harms
and indignities.
The United States filed in camera with the district judge a document
stating that the United States could not answer this complaint, even as to
some of the most seemingly innocuous passages, for reasons of national
security.
DANIEL MARCUS: A state secret document?
JUDGE GINSBURG: State secrets that were explained to the Court. And the district judge
rejected that proffer and demanded an answer, and, I believe, defaulted the
Government. I’m not sure of that. Maybe it was an interlocutory appeal. I
guess it was interlocutory appeal, so there hadn’t been a judgment.
This may have been a $1-million claim. The Court of Appeals affirmed
the decision of the district judge and remanded the matter for trial - for
further proceedings, I should say, so that the United States was put to the
requirement of filing an answer or being defaulted. My separate dissenting
opinion laid out the reasons the United States gave, and it was basically a
letter to Justice Rehnquist hoping that he would issue a stay as our Circuit
Justice, immediately, which is exactly what he did. This was over the
summer. When the Supreme Court reconvened in October, on the eve of
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the first conference, The Washington Post reported that the Government
had settled the case for $700,000 rather than answer that question. And
that is fine. The important thing was that they get a stay or at least an
opportunity to address the Supreme Court. So sometimes a separate
opinion is necessary, though usually not written in “classified” form, in
order to call the Court’s attention to something urgently in need of further
review.
Sometimes, a separate opinion is the worst possible thing one could do. In
the Microsoft case, we heard that from the beginning. There were only
seven qualified judges because of recusals, and I think it was extremely
important--Judge Edwards, who was Chief Judge, was correct in thinking-we should hear it en banc from the beginning, and should issue a per
curiam and, if possible, there should be no separate opinions. No one had
an instinct to write a separate opinion, as I recall. But it is a case that
would have been very ill-served by a division of the Court. This was 2001.
The one in which Judge Jackson was taken off the case. There was a
subsequent one on the remedy, which went through a three judge panel. I
was on that panel. But, in the Microsoft case, the record was 70,000 pages.
It was extremely difficult and technical. It was unfit for Supreme Court
review, totally unfit. Any separate opinions suggesting the Supreme Court
should look at it would have been ill-considered.
DANIEL MARCUS: Well, when we discuss your antitrust experience on this Court, I’ll ask you
for – about your role in that per curiam opinion.
JUDGE GINSBURG: OK.
DANIEL MARCUS: Can you think of anything else that you wanted to say about the opinionwriting process and about the clerks?
JUDGE GINSBURG: Yes. In addition to the roles I have described involving bench memoranda,
opinion writing, commenting on other opinions, there is a diplomatic role
that I think is very important for the clerks, and it is part of my selection
criteria. A number of things are accomplished by clerk-to-clerk
communication. When I was here as a law clerk, a particular judge’s
concerns--maybe they were raised at conference, maybe they were not;
maybe the authoring judge relayed them to the clerk, maybe not - but a
concern that might be related to the authoring judge’s clerk might avert the
need to have comments or disagreements later on.
I think I probably was the first on the Court to institute a regular practice–
I may be the only one, I don’t know – a regular practice of having my
clerks talk to the other clerks working on the same case before oral
argument. I tell my clerks, “There are only six people in this building who
are going to be really immersed in this case, and to think that you and I
have figured everything out is a mistake. So you talk to the other clerks
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before oral argument.” One of our judges doesn’t allow his clerk to talk to
anyone before oral argument. The others seem to be fine with it. Maybe
they even have their clerks initiate it - I don’t know - but I always have my
clerks make the effort.
DANIEL MARCUS: And you have the advantage here of all the judges and all of the clerks
being in the same building, which the other circuits don’t have.
JUDGE GINSBURG: It is a tremendous advantage. The other circuits that come close are the
First and the Seventh, which have only one place of hearing cases. But
until the oral argument week, the judges are dispersed and they come
together only for that week. So it is definitely an advantage. Being in this
Courthouse is an advantage for clerks beyond that, by far. As Owen Fiss
said when he was telling us, as students at Chicago, clerking in what he
called a “judicial center” has an advantage. We have not only all of our
circuit judges here, but our one District Court is in this building. The
whole state court system of the District of Columbia is across the street.
The Court of Federal Claims and the Federal Circuit are here in town.
Although I think too few of the clerks take advantage of that, some do and
they meet people from those courts, and they sometimes go sit in on a
case; I encourage my clerks to do that. Certainly, my clerks from time to
time, on their own initiative, invariably find occasions to go down to the
District Court when there is some high-profile or particularly interesting
case, and sit in the public gallery. Sometimes, they’ll go up to the Supreme
Court and do that.
DANIEL MARCUS: OK, one, perhaps final, question about law clerks is, how would you
summarize your relationship with your law clerks after they leave you? I
think judges vary a lot in terms of the extent to which they maintain
contacts with former law clerks or have reunions, that kind of thing.
JUDGE GINSBURG: Well, I’m genuinely fond of my former law clerks, and there are some to
whom I’m quite close. For many years, I had a Christmas party here in
chambers, just a reception, and the Washington area clerks would come,
and they would often bring their children and spouses.
I will do that again this year. I didn’t do it last year because we had a
portrait event – a portrait hanging in October. I think the year before we
missed for some reason but, in most years, I’ve done that for a long time,
and there is a very good turnout from among the Washington clerks. When
I go to New York, at least once a year in recent years, one of the clerks
there will organize a dinner for all of the New York clerks – and I think
there are seven of them – and their spouses. When I go to Chicago – my
family is there, now just my brother, and I’ve taught there for most of the
last 25 years – I will have a lunch downtown with all of the former clerks,
and, usually, everyone makes it.
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Last year, my wife and I had lunch with the five law clerks in San
Francisco. Often, we’ll hear from a law clerk who is going to be in
Washington on business or for one reason or another, and will let me
know in advance, and will come to my chambers. I’ve stayed in the home
of one of my law clerks as a visitor in San Francisco, and have had some
law clerks stay with us when they’re in town. So it is a very close-knit
community. And what pleases me greatly is how much the law clerks have
stayed in touch with each other socially and referred to work to each other,
which I think is great. They know their co-clerks. They know the people
who came before them and immediately after them.
I had reunions, I think, every year for a while, but then the group got big,
and we went to every few years and, I think, then eventually every five
years. But we’ve made the reunion a bigger event. It was a black tie
dinner-dance the most recent time. At the portrait-hanging, we had 44
clerks and spouses for a dinner, following the portrait-hanging ceremony.
The night before, my wife and I had a dinner for the four clerks and their
wives, who had formed the committee that got this thing organized, with
my family and my wife’s family in attendance, and those clerks. I mean,
I’ve treated them as part of the family.
But, with all that said, there are a few clerks who have drifted away. There
is a clerk from the very early days, in one of my first two or three years,
who I’ve heard from, I think, twice apart from having come to an early
reunion, and, in each case, it was to solicit some career advice. He is
somebody who left the law. He is in business. There is another clerk who
teaches and has taught for 20 years, probably, and with whom my only
contact, I think, was that I got him invited to a conference I was attending,
that was in his subject area a few years after he clerked for me, and I don’t
think I’ve heard from him again since. But those are our outliers. There
are seven of my law clerks at one law firm - Kellogg Huber here. They
know each other and they bring each other onboard.
DANIEL MARCUS: Yeah, isn’t that terrific.
JUDGE GINSBURG: I think when there were 28 lawyers at that firm, six were from my
chambers. Seven now, and it is a slightly larger firm.

99

Oral History of Judge Douglas H. Ginsburg
Fourth Interview
July 3, 2013
This interview is being conducted on behalf of the Oral History Project of the Historical Society
of the District of Columbia Circuit. The interviewer is Daniel Marcus, Esquire, and the
interviewee is Judge Douglas H. Ginsburg. The interview took place on Wednesday, July 3,
2013. This is the fourth interview.
DANIEL MARCUS: This is Daniel Marcus interviewing Judge Ginsburg on July 3, 2013. Judge
Ginsburg, I’d like to start by talking about the en banc practice of the
Court and how it has changed – if it has changed at all – in the 25 years
that you’ve been here.
JUDGE GINSBURG: Well, I came on the Court late in 1986 and, at that time, the Court was
hearing perhaps five or six cases en banc, each year, and that aroused my
curiosity about the practice, because it was a curious practice.
It is extremely resource-intensive, three judges already having devoted
themselves to the resolution of a case, then followed by, at that time, I
think, 11 judges sitting en banc, which is inherently an unwieldy bench. In
fact, the prospect – the idea that the Supreme Court sits en banc all the
time strikes me as horrifying now that I understand fully the implications.
One implication is that you’re likely to get two or more opinions, as we
see with the Supreme Court and is true with us.
In some instances – and this is not inherent in the process, but in some
instances--a non-trivial number, the resolution en banc was no resolution
at all, because there either wasn’t a majority for a single position or the
resolution that could be pieced together by adding the number of judges on
the various opinions still left a lot of ambiguity. It was not a very
satisfying practice. And I should say also that it both reflected and
exacerbated the factiousness of the Court as it then stood. When I was
clerking here in 1973 and 1974, the Court had relatively distinct groupings
among the judges
There were three very liberal judges, three quite conservative judges. I
was pleased – most pleased to clerk for Carl McGowan who was in neither
of those camps but straight down the middle, and who made common
cause often with Judge Leventhal and Judge Wilkey. The conservatives
were Tamm, MacKinnon, and Robb. That is right. So it was Wilkey,
Leventhal, and McGowan, who occupied the center, and Wilkey was a
Republican appointee; the other two were Democrat appointees. They
were all very, very capable judges, all three of them. Leventhal was maybe
either the smartest man to serve on the Court or at least the one who gave
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the impression of being the smartest man to serve on the Court. Judge
McGowan was one of the great gentlemen of the time, along with Lewis
Powell – very gracious and never one to give cause for recrimination. So
these three wings of the Court, as it were, flew very awkwardly. Any
three-winged creature (Chuckles) would fly awkwardly.
When I came on the Court in 1986 the lines had been drawn somewhat
differently. Basically, there were several new judges who’d been
appointed by President Reagan, and then there was everyone else, several
of whom had been appointed by President Carter.
So Judge Wald, Judge Mikva, Judge Edwards – at least those three. Was
there another Carter appointee?
DANIEL MARCUS: Judge Ginsburg…
JUDGE GINSBURG: Judge Ruth Ginsburg is four right there. And the new appointees, Scalia
had come and gone by the time I got here, but we had Judge Bork and
myself, and Judge Sentelle followed me within a year, and Judge
Henderson not much after he came on. But when I arrived in ‘86, there
were Judge Silberman and Judge Williams. So those were the Reagan
appointees when I got here; Sentelle and Henderson came later.
And they had a very distinct, different outlook on the way the Court
should function, really on what the proper role of the Court is, which was
considerably more modest than that of the previous era, where Judge
Bazelon on the left and Judge Leventhal in the center both had a very
capacious view of the Court’s role in relation, particularly to the
administrative agencies whose work constitutes so much of our docket.
And so the fractiousness was there but the fault line had been redrawn.
And so the propensity to hear five or six cases a year – rehear en banc,
both reflected and, as I say, exacerbated that division. Not every case
heard en banc resonated with that division.
There were – there was one case I recall very clearly, in which the panel,
through Judge Bork, wrote an opinion adhering to a precedent of the
Circuit, but suggested the precedent might be ripe for re-examination. It
was an EPA case, I think with General Motors, and the Court agreed that
we should revisit that precedent. Peculiarly, it came out at oral argument
en banc, through something that counsel for the company said, that Judge
Bork seized upon –that the petitioner didn’t have standing, after all of that.
So there were – that was not typical, but about, I think, 20 percent – I
wrote an article on this – of the cases reheard en banc were totally
inconclusive, unproductive.
A few years after coming on the Court - early in the ‘90s, I guess - I did a
study of all of the en banc decisions in the 1980s, which was published in
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the George Washington Law Review, and ten years later I did a similar
study of the cases decided in the ‘90s, documenting how resourceintensive they are, how unproductive they are as a use of our resources,
and – not to suggest that that had any influence but I think, more likely,
the passage of time, the mellowing of the judges in the various factions,
and then, in the ‘90s, the leadership of Judge Edwards changed all of this.
In the 1990’s, we heard, on average, three cases a year en banc. And I
might add that, in the first ten years of the 2000s, it has been one case per
year en banc. I think that reflects the collegiality in the Court, the mutual
trust that has been built up and that didn’t exist in the ‘70s when I was
clerking, or in the ‘80s when the Court was going through this
philosophical transition, which was not unique to this Court or even to the
courts; it was a broad reconsideration in academia, in political science as
well as in the courts on the proper role of the Court.
In 1984, when I was working at the White House on the Regulatory
Review Program, I gave a talk to the Administrative Law section of the
American Association of Law Schools. The audience of perhaps 50 or 60
were basically teachers of administrative law, and at that point, I had never
given a thought to being on the Court – on the D.C. Circuit, but I did refer
to the D.C. Circuit as “the arrogant and intrusive D.C. Circuit.” There was
an audible gasp from the audience.
Coming from the perspective within the Executive Branch, it seemed to
me that is exactly what it was. When I was here clerking, it didn’t seem
that way. To an insider, it doesn’t seem that way, but step outside and try
to administer a government when three relative naïfs are telling the
Environmental Protection Agency that it doesn’t understand statistics, and
you will regard it as “an arrogant and intrusive court.” (Chuckles)
DANIEL MARCUS: So was there much internal discussion in the Court of the en banc policy?
Did you lead a crusade within the Court to consciously change the
practice, or did it just evolve?
JUDGE GINSBURG: I think that, over the years – the first five or so years that I was here, there
was a good deal of evolution, not because of a campaign on my part or
anyone else’s. First of all, it became self-evident that we had had a lot of
unsuccessful - unproductive en bancs; everyone saw that. Maybe they read
my article – I don’t know – I did send it to all of my colleagues. But I
think, more than anything else, what changed was Judge Edwards’
leadership in 1993 when he became Chief Judge. Judge Mikva had been a
member of the state legislature in Illinois, and a member of the House of
Representatives in the Congress, although not for a long time - I think,
perhaps three terms – and had acquired a political outlook that did not sit
well or even properly in the Court. Unlike any other judge with whom I’ve
served – and there have now, with Sri Srinivasan, been 25 – Judge Mikva
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alone, I would say metaphorically, prowled the halls looking for votes, but
literally did solicit votes and talked to judges after, or occasionally before
oral argument, in the hope of putting together, convincing a majority to
partake of his particular view. That is unheard of before or since; well,
certainly since.
DANIEL MARCUS: I think, before, Judge Bazelon did a little of that when I was a law clerk
here.
JUDGE GINSBURG: Yeah, that may well have been; I didn’t notice it or see it, though. Judge
Mikva left in 1993, true to his, I think, real interests – left the Court to
become Counsel to President Clinton, which he did for only about a year
before returning to Chicago. But his influence was more divisive than
even the vote-counting function that he was performing, because pursuant
to then and pre-existing policy, the Chief Judge would invite visiting
judges to sit with us. Judge Mikva’s practice was to invite judges – friends
of his, basically – from the Seventh Circuit, from Chicago - Luther
Swygert being an outstanding example – who were not a part of the
culture of this Court, who didn’t really internalize our standards of review,
and who thereby exacerbated the tendency of the Court to be overzealous
in reviewing agency matters, in particular. I think we heard a
disproportionate number of cases en banc that had been decided by a panel
including a visitor from outside and perhaps Judge Mikva, as well;
although, I’ve not sat down to document that. But I know of one particular
year where it was Judges Swygert and Mikva who created the en banc
problem.
On the other hand, not every visitor was like that, not even every visitor
from the Seventh Circuit. I sat with a very fine, distinguished district judge
from Illinois Northern, and although he, too, had a more aggressive
attitude than fit well in this Court, he was very smart and readily grasped
what was going on. In fact, I had one of his clerks working for me for a
year. He circulated an opinion that resolved some matters unnecessarily.
When I called to his attention that it was not our practice to do that, he had
no problem with deleting that.
But it was enough of an irritant that at what I believe was the very first
administrative meeting of the Court which we used to do once a month
and now do once every other month, after Mikva left, that Chief Judge
Edwards proposed that we have a policy on visitors, and that policy – I
don’t know if he proposed it at that meeting or we agreed that we should
have one and subsequently approved it and it is in effect today – says that
we avoid having visitors if at all possible, and when we have a visitor, we
will prefer our own district judges because it helps us as well as them if
they see things from the other end of the telescope. After all, a lot of
administrative matters do start in the district court. Secondarily, we would
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invite only circuit judges from other courts, not district judges from other
courts.
In fact, however, since 1993, we have not had a single visitor. If I’m
wrong, it may have been Danny Friedman from the Federal Circuit, but
that could have been before ‘93; I don’t recall. And that was a great
improvement, immediately.
DANIEL MARCUS: …Under Judge Edwards’ leadership?
JUDGE GINSBURG: Chief Judge Edwards, yes. It was one of the many things he did to bring
the Court together, but it was – with respect to en bancs, that is what he
did. And so that source of irritation, that – to the extent it was a
contribution to the number of en bancs, that was ended.
Think of it this way – imagine yourself, a judge who was not on the panel
that decided the case. Perhaps the case was decided two to one with a
dissent. Both the opinion of the Court and the opinion of the dissenting
judge most likely lay out the two possible positions in a manner even
better than the briefs that they received. One can read that slip opinion and
think, “Well, one side has clearly got the better of the argument,” and if
you think it is the dissent then the temptation is to vote to rehear it en
banc. On the other hand, all three of those judges were totally immersed in
the record and spent scores of hours on their opinions.
To cast doubt on the outcome because it is two to one, if it is, without
doing at least due diligence to look into the briefs and take seriously the
way the case was presented by the parties and will be re-presented to the
en banc court, would be irresponsible. So if the case seems to have been
decided in a way that is responsible and coherent, then the objections
raised by the dissent would have to be extremely powerful in order to
justify, even doing that due diligence let alone coming to the conclusion
that we should rehear it. Some cases are matters of convention, in which it
is important to have a rule but less important to have it one way or the
other. In other cases you might think the dissent has the better of the
argument, but the panel may have joined a pre-existing conflict among the
circuits. The Supreme Court will sort that out; there is no reason for us all
to weight in. Another circuit has taken a different view. The Supreme
Court has the benefit of both views, and if it is important, they will resolve
it. (Chuckles)
DANIEL MARCUS: You just answered my next question, which was, there are some very
important cases – for example, a year or two ago, a panel of this Circuit
upheld the constitutionality of Section Five of the Voting Rights Act.
JUDGE GINSBURG: Mm-hmm, a divided panel.
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DANIEL MARCUS: A divided panel. And I don’t know whether there was a petition for
rehearing; maybe there wasn’t, because people figured it would go to the
Supreme Court anyway. But do you – in deciding for yourself whether to
vote for rehearing en banc, I take it from what you’ve said, you’re very
reluctant to vote for rehearing en banc even if you disagree with the panel
decision on an important matter of law. But do you take into account the
likelihood of a Supreme Court review in any event?
JUDGE GINSBURG: Yes. I’d say the importance of that is a matter of degree. If it is terribly
important, then I think you would have to consider seriously whether to
rehear it en banc. But the likelihood of a Supreme Court review is surely a
factor, because rehearing en banc will only delay that. If it is a matter of
speculation as to whether the Supreme Court would take it, that is really
not much of a reason to hesitate.
But if it is of virtual certainty that the Court will take it because of a circuit
split on a matter of some importance, or because of the centrality of the
issue to governance, as in a separation of powers case, it is a virtual
certainty that the Supreme Court will take it. And if the divided panel has
laid out both views, and able counsel will present reasons for the Supreme
Court to take it, then there is no reason for us to pursue it. There are some
areas that the Supreme Court probably will not take, but where this Court
has a special responsibility, and we have to get it right. This is basically
the principal court for the Freedom of Information Act, because
government documents are here, those cases are more often filed here,
and, certainly, many important ones are filed here.
And so we took a disproportionate number of Freedom of Information Act
cases - it would seem disproportionate until you realize that that is
something for which we have a special responsibility. Things affecting the
bar, the local bar, also, such as attorney’s fees or something that, if we
don’t straighten it out, the Supreme Court is not going to take, it is
basically a trust that has been handed to us.
DANIEL MARCUS: Occasionally, this Court, like other courts of appeals, elects to hear a case
en banc from the outset. I think you mentioned in one of our earlier
interviews the Microsoft case. How does that happen? And how often has
it happened? And is it a good idea?
That is a lot of questions.
JUDGE GINSBURG: The two instances of which I’m aware that happened were the Microsoft
case, which we resolved - it was argued in 2000 and resolved in 2001 and the Watergate tapes case, and perhaps some related Watergate cases
in 1973 and ‘74. Now, there is some speculation abroad in the land about
how the Court came to hear the tapes case en banc from the outset. Indeed,
I had an inquiry from, an academic who was writing an article and wanted
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to talk about this very subject, which, of course, I declined to do, and I
don’t have any direct information or recollection from my time as a clerk
here as to how that came about.
But we did not do it again from 1973 until 2000 – 27 years. When the
matter came up in 2000, I believe there was a motion from one of the
parties…
DANIEL MARCUS: I see.
JUDGE GINSBURG: ….But I’m not positive of that, and it doesn’t matter. There were two
reasons to hear that case en banc, one good and one bad. Some people
voted – I would say most people voted for the bad reason – or at least
agreed with the bad reason; they may have agreed with the good reason, as
well. The bad reason is that it is a case of exceptional importance. The
Watergate tapes case meets that standard without question. However, if
the Microsoft case passes that standard then so, too, do many other cases.
And we do get petitions a few times each year from someone asking that
the Court hear something en banc from the outset, and we never do it. The
good reason for hearing Microsoft en banc, I believe, is this – and I made
this argument to the judges – we were a Court of 11, but there were only
seven judges who were not recused. And the rule on rehearing en banc at
that time was that a petition for rehearing en banc could be granted only
by an affirmative vote of a majority of the active judges without regard to
recusal. So it would have required six votes out of 11; it may have been
six out of ten – I’m not sure – but it would have required six votes to
rehear that case en banc
If a panel of three took one view of the matter, then that would leave only
four non-panelists who could vote – which would be not enough to
overturn the panel or to rehear the panel’s decision. Even if the panel
divided – worse yet, two to one – that would still be only five judges, the
dissenter and the other four. There would not be enough votes, even with a
dissenter, to rehear it en banc. And it strikes me that – and the argument I
made is that it would be – in a case that is admittedly of great importance,
it would be a mistake to depute three randomly drawn judges to resolve
this case with no possibility of review by either the full Court or the
Supreme Court
And I say “or the Supreme Court” because the case was not in a condition
that would have been practical for the Court to hear. There was a 70,000page record. There were a huge number of issues. It was a matter of
complexity that could invite problems if the Supreme Court were to hear
it, and it is inconceivable to me that they would ever have agreed to hear
it, so whatever those three judges did would be the end of it. Now, that is
not so terrible in the sense that that is true of almost all our cases because
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of a lot of mutual trust and mutual respect among the judges, but I don’t
think it is a good thing for anybody to be making a decision, knowing
when they make it that it is beyond the reach of any corrective entity. The
Supreme Court has to do that every day, but it is a misfortune. And most
of what they do can be corrected by the Congress. (Chuckles)
DANIEL MARCUS: You’ve referred a number of times to the collegiality of this Court and the
respect that the judges have for each other - which other people have
commented on, also, I think - other judges and commentators have
remarked on it - even though the Court has, to some extent, had liberal and
conservative wings throughout its whole modern history. Did the Edwards
Chief Judgeship mark a turning point in that regard? And what would you
say about the relationship among judges during the time you’ve been a
judge?
JUDGE GINSBURG: When I came on the Court in ‘86, there was already reportedly bad blood
between Judge Mikva and Judge Silberman; newspapers, both before and
after I came on the Court, were saying that. I think Judge Edwards turned
that situation around almost on a dime when he became Chief. I
mentioned the policy against having visitors. There were a number of
things that he did, small when viewed in isolation but collectively
important in an institution that is composed of a small number of
individuals in, basically, an indissoluble marriage. He instituted the
Annual Dinner at the beginning of the term. He sent birthday gifts to every
judge each year--small things, but if the birthday gifts he sent me were
representative, his insight in choosing them was astounding. (Chuckles) I
mean, it was just right on target. It was perfect – a book, a disc or tapes,
whatever – that was just perfectly calculated. He just made it a point to be
himself, personally collegial. As he mentioned at my portrait ceremony, at
my invitation he came out to the Point-to-Point Races in the country and
spent the day out there with us.
And it turned out to be a muddy, rainy day and not the most pleasant, but
that was typical of his reaching out, his willingness to do things with the
other judges. That was not unusual for Judge Edwards because, before he
became Chief, he was cordial and had good friends on the Court. He and a
couple of the other judges – Judge Ginsburg, I think – no, no, Judge Wald
and Judge Mikva played golf together from time to time – but he just set a
tone that was quite different from the outset. When I became Chief, I
realized I could not continue the birthday gift tradition that he had
established.
But I did institute a custom at the end of the calendar year in December
and at the end of the term in May, when the last hearings had been held, of
inviting all of the judges into Chambers for a champagne toast and some
little hors d’oeuvres to celebrate the occasion, and I continued the Annual
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Dinner. Judge Sentelle has continued both the Annual Dinner and the two
periodic toasts and added his own contribution. I also, as Chief, used the
Circuit Conference as an opportunity to bring the Court together.
Some of the Circuit Conference meetings, which were annual when Judge
Edwards was Chief, were still occasions for divisiveness, not among the
judges but within the group at the meeting, which included the judges and
the bar. There were times when the topics either lent themselves to, or the
people invited lent themselves to, unseemly exchanges.
DANIEL MARCUS: About Court practices and policies?
JUDGE GINSBURG: About Court practices and policies – yes, I would say that is right.
The nature of the occasion, getting all of the judges from both the Court of
Appeals and the District Court, and a large number of ex officio invitees
from the Administration, and then the discretionary invitees--three or four
invited by each judge – creates a model built on that of the Court but writ
large, with a bunch of strangers, who are not constrained as the judges are
in what they say, and who don’t give a fig for collegiality within the
Court. As a result those were sometimes occasions for reintroducing some
strife into the life of the Court. And attendance was mandatory by statute.
Unless a judge had a medical reason, one was expected to be there.
When I became Chief Judge, I decided to make the occasion more
academic. Working with the Law and Economic Center at George Mason
University, we put together a program of deep intellectual content,
particularly when we went to the system, with the Congressional
authorization, of having the Bench and Bar Conference every other year,
and we would have the Bench Only Conference in the off year. So there
we were, just the judges – and this just wasn’t possible earlier, so it was
my opportunity to do this – just the judges cabined together in some
location within a couple hours’ drive of Washington, for two and a half
days, perhaps, and what could we do?
Well, when we did it under Judge Mikva, we went to a place in Irvington
in the tide-water of Virginia, and it became an occasion for recrimination
between the district judges and the appellate judges, in which the district
judges aired their grievances – not very useful. Judge Edwards had already
put that practice to bed. We weren’t doing that, but…
DANIEL MARCUS: How could he stop the district judges…?
JUDGE GINSBURG: He just arranged the program in such a way that we didn’t have a gripe
session.
DANIEL MARCUS: I see.
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JUDGE GINSBURG: You don’t have a session where the judges all sit around with an agenda
that invites that. You have an agenda for the judges’ meeting, which is
businesslike, and then fill all the great majority of the time with programs
that are of interest to people. When I became Chief, I called Steve Breyer.
I became Chief in July of 2001. I called Steve and said, “Can I come up
and talk to you about this?” So he invited me up for lunch in his chambers.
I sat down at the lunch table as Steve paced around the office, dictating
fragmentary notes on how to run a judicial conference. That guidance got
me through the first one without difficulty, but, after that, I introduced this
academic component using George Mason. Mason had been running
programs for the benefit of judges on a wide variety of things when Frank
Buckley was the Director, much broader than just economics, a lot of
things on American history, philosophy, political science, statistics,
scientific method, et cetera.
He had a whole stable of speakers who had done this for groups of 20
judges and he had weeded out those who didn’t resonate well with the
judges or relate well to them. So he had a roster of proven talent and was
willing to pay the expenses – because we didn’t have any money for this,
to pay the speakers. I think we paid their travel expenses. We had – we
had a panel on empirical legal studies. We had Cass Sunstein, who was
doing a jury project at the time. We were supposed to have Vernon Smith,
but he got trapped in Alaska, and so I think it was maybe Tyler Cowen,
who was Chairman of the Economics Department, who stepped in on his
behalf.
We had Marcia Angell, who was the editor of the New England Journal,
talk about the breast implant fiasco under the FDA, about which she had
just then written a book. We had an historian from Harvard – an emeritus
historian – talking about the historical background underlying the current
configuration of the Middle East. We had Jim Trefil, a science writer and
teacher from George Mason, who was great at teaching judges how
scientists think and how legal and scientific thinking differ.
These programs attracted big audiences and were very well received.
When we had the judges only at one time, no one had to come to that. We
had it at the Homestead, and the topic was “Mill’s On Liberty.” And
everyone who came presumably read On Liberty, and we had Akhil Amar
from Yale and another person lead us in a symposium for a day and a half.
We had two professors – one from Gettysburg College, both of whom are
leading Lincoln scholars, who assigned some reading and then came and
conducted a day-and-a-half symposium on that. This really brings the
Court together. This is for the District Court, as well. And it puts us all
back in the classroom, all as equals, renewing the spirit of intellectual
inquiry.
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DANIEL MARCUS: So one of the chief innovations of yours as Chief Judge was to change the
nature of the Judicial Conference to make it a real intellectual,
academically oriented event.
JUDGE GINSBURG: Yes. I couldn’t have everything be academically oriented. On the years
when we had to have the Bench and the Bar we would have a panel on
legal education, for instance. We did that, and we had the dean of one of
the local law schools, and that fellow who founded the new law school in
California, and a third person. That was a pretty lively panel, as you can
imagine it would be. In my seven years, I think I had four conferences to
plan and three of them I turned to that purpose.
Judge Sentelle, since then, has had his own approach to this. Even on the
social side of it. When I came in as Chief Judge Tommy Hogan became
Chief of the District Court, and he is a wonderful man lovely to get along
with, and was quite happy to see this direction taken, because it is a
conference of the whole Circuit, and the Chief Judge of the District Court
is an important part of that. Likewise, within months of my stepping
down, and Judge Sentelle becoming Chief, in the District Court, Royce
Lamberth became Chief. And they are a very good fit. At our Circuit
Conferences now, we have served both Texas barbeque and North
Carolina barbeque, and voted on which is the better. I mean, it is a
whimsical touch, but it reflects the chief judges, and it is all done in a
spirit of good times.
DANIEL MARCUS: You’ve adverted to the – there is a certain amount of inherent tension,
perhaps, between the district judges and the Court of Appeals because
district judges get reversed by the Court of Appeals – not all the time but
sometimes. And district judges tend to think that Court of Appeals judges
don’t know much about how to try a case and the problems of district
judges. But I take it that that wasn’t a big issue when you were Chief
Judge.
JUDGE GINSBURG: I don’t know what percentage of district court decisions are appealed. I
think it is a fairly modest proportion.
DANIEL MARCUS: Right.
JUDGE GINSBURG: But of those that are appealed, the last time I looked, only 20 percent were
reversed.
We are all here in the same building. This Circuit is unique. All our judges
at every level – our bankruptcy judge, our three magistrates, our District
Court, and our Circuit Court are all here in this building, and that is an
inherent advantage in that the clerks get to know each other. Indeed, they
run a speakers’ program - the clerks, on their own – and invite very
prominent people who are happy to come because they’re now in big law
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firms, (Chuckles) and it is regarded as a good recruiting tool, I think. That
is an advantage for the clerks, and it builds esprit – vertical esprit, if you
will, between the clerks of the two courts. But an easily overlooked
contribution to collegiality among the judges of the two courts is, again,
attributable to Judge Edwards, and that is in the design of the new Annex.
In 1973 when I came here to clerk, there was a functioning judges’ dining
room on the sixth floor. There was a waiter who’d provide table service. It
was used pretty frequently by judges of both courts. That fell into
desuetude for budgetary reasons, among others. It devolved into a
situation where a judge could, in the morning, order a sandwich and it
would be up there waiting at lunchtime. The pattern was, when I got here
in ‘86, that a significant number of district judges – six or eight – would
eat there every day.
But there were only two or three Courts of Appeals judges who would
show up, ever, and with regularity but hardly anyone other than those
three. In the design of the new building, we created – and this was in the
planning state, so, really, Judge Edwards gets the credit –a suite of three
dining rooms: one is judges only; one is a place where a judge can bring a
guest; and the third is a small room that can be reserved by a judge who
has outsiders or insiders for a committee meeting, or former clerks who
come by, what have you. In the dining room for the judges only, it is
understood, and there is a sign that says, “No words spoken here will ever
be repeated outside,” and I think that has done a lot to bring the circuit and
district judges together on a more regular basis.
I make a point of eating there perhaps once every fortnight and, when I
was Chief Judge, once or twice every week. Our new Chief Judge Garland
is doing that, as well. Judge Sentelle, both as Chief and since, is an even
more regular attendee. There are some circuit judges who don’t go, and in
one instance I know, bring a brown-bag lunch from home and don’t go
anywhere for lunch. But there are probably a slim majority of this Court
who are regulars – not daily but regulars there and, on any given day, there
are going to be between four and nine or ten district judges.
Of course, we can’t talk about cases that might come up from the District
Court, but there are a lot of things people do talk about, things unrelated to
the Court – the Nationals baseball team; the news on potential nominees to
this Court; the news of the day, in general; certain lawyers that are in the
news; or high-profile cases that are not in our District Court – and that is, I
think, very successful. We also provide space for a couple of other judges
from outside of our circuit, who reside here.
DANIEL MARCUS: Oh, really? I didn’t know that.
JUDGE GINSBURG: Jane Roth from the Third Circuit, who now lives in Washington, has space
in this building and joins us regularly at lunch - another good feature, I
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think. And we have a district judge –Barbara Rothstein, who came from
Washington State to Washington, D.C. to run the Federal Judicial Center,
and has stayed on and hears cases in our District Court. Although, they
might be cases filed in Seattle; I’m not sure where her docket comes from,
but she sits here.
By the way, I know when I was Chief – I don’t know what others have
done – I provided space for other judges as need be. When Judge Alito
was nominated, he was spending a lot of time in Washington, and I gave
him office space here. Judge Bybee from the Ninth Circuit spent some
time here before his chambers were ready, and he was living here at the
time. That is a courtesy that a Chief can extend, but I think it is good for
the other judges to bring someone in from outside.
DANIEL MARCUS: Going back to the Judicial Conference, I guess this is by statute, but do
you think there is any useful purpose served by the every-other-year
conference with members of the bar, who are invited?
I went to some of those as a young lawyer, and they were fun to go to, but
what do you think?
JUDGE GINSBURG: Well, I’ve been to one other circuit’s conference – the Fourth Circuit –
which is an entirely different scheme because, in the Fourth Circuit, a
member of the bar who has been invited and attended twice becomes a
member of the Conference and is therefore invited thereafter,
permanently. So people die out of the Conference and new people are
invited to join; it is really more like a club – kind of a more Southern
tradition, not appropriate for us but perhaps appropriate where it seems to
work in the Fourth. I saw the contribution that the Circuit Conference
made to the work of that Circuit, because those judges come from all over
their circuit.
I mean, there are district judges – I don’t know, 80, maybe, district judges
sitting in several different states who would not see each other otherwise,
and who may be sitting at a place where the Circuit never meets. I think it
is excellent for them to get to know each other through the Circuit
Conference. It is very important. That function has no place here. It makes
no contribution here except to the extent that we could get away from our
place of business and, as I said, engage in some intellectual pursuit – a
joint intellectual pursuit, which, I think, is healthy. But in terms of
bringing the bar in, I think it does provide some utility, again, if the
Conference is inherently interesting.
Because we have a lot of repeat players and a lot of government agency
counsel, and I think it is good that they get to see the judges, out of robes,
have some informal discussion, are able to raise concerns that they may
have, which are not going to get resolved at the Circuit Conference, but
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perhaps a judge will – after having talked with the general counsel of
some agency – come back and, at a meeting of the Court, say, “There is a
situation that has been brought to my attention. Maybe we should think
about how we do things.”
DANIEL MARCUS: How often does your Court – when you were Chief Judge or otherwise –
have business meetings of the judges – the active judges on the Court to
discuss administrative stuff?
JUDGE GINSBURG: Well, the senior judges are invited, as well.
DANIEL MARCUS: Oh, they are?
JUDGE GINSBURG: We met every month, at least through Judge Mikva’s term, and, at some
point while Judge Edwards was presiding, we went to every other month.
The meetings under Judge Edwards – this really exemplifies, probably –
again, the change. For one thing, he didn’t propose meeting every other
month immediately, but it became quite clear that the attitude among the
judges after Judge Edwards had been Chief for a while –was that he would
present an issue, and somebody, usually Judge Silberman, would suggest a
motion that the Chief Judge be authorized to resolve it as he sees best. Not
if it was not something that needed to be resolved right then and there but
a situation that was unfolding, and it was a vote of confidence, just,
“You’ve told us about it, we see how you understand it, so you resolve it
when the time comes.” So the meetings became much less the occasion for
any debate and much more a consultation. I think Judge Mikva enjoyed
having these meetings. I think this was of a piece with how he liked to do
business. But there wasn’t enough business to warrant it, at least once we
started to delegate things much more to the Chief Judge because of our
confidence in him.
Multiple meetings meant only more time invested and more opportunity
for somebody to disagree about something. There was just no reason to be
getting together every month. We still get the monthly report, the
statistics, and the outstanding case list for everybody, but it is purely for
information until the next meeting occurs--and they’ve become shorter.
Those meetings rarely – they were always scheduled for two hours, and
they would sometimes go over with Judge Mikva; they rarely go over an
hour or an hour and a quarter now. As I said, the senior judges are invited
to those. They’re not expected to attend as religiously as the active judges
are. Did you have some other aspects of that…?
DANIEL MARCUS: Yeah, just one more question on the Chief Judgeship. What – how much
time – what would you estimate in a typical week, or how much time you
would spend on court administrative stuff dealing with the clerk or the
circuit executive on that kind of stuff?
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JUDGE GINSBURG: OK, well, I mentioned the bimonthly meetings of the Court, for which
some preparation is often necessary because issues will be presented.
There is a report each month, if warranted, by the Clerk of the Court and
by the Circuit Executive about either issues that need to be resolved in
their domain or briefing on matters that will be coming up, either for them
to resolve or for the Court to resolve.
Working with the managers in preparation for that meeting, depending
upon how many issues are going to be raised, can take some time. In my
time as Chief Judge, I operated as follows. And, by the way, we were
building the Annex building so my time was atypical in that I was Chief
Judge from before the groundbreaking until after the dedication.
DANIEL MARCUS: Oh, boy.
JUDGE GINSBURG: Organizing those two events was time-consuming. Now, they were four or
five years apart, but each one was a major event.
We had the Vice President at the ground-breaking outside – Vice
President Cheney. We had the dedication inside with Senator Warner as
our principal speaker. He turned out to do a wonderful job. But these were
matters that involve hundreds of people and lots of arrangements. I took
my cue from President Reagan and Attorney General Meese, and that is to
get the right people in place and let them do their jobs. When I came in,
we already had a Clerk of the Court, and he is still doing an excellent job,
and I had no reason to displace him. Judge Edwards didn’t have that
luxury. He had to replace a Circuit Executive, I think twice – I’m trying to
remember when Jill Sayenga left; I think he was still Chief.
The Librarian was the third position that reports directly, and that is
important, also. And I did have to replace the Librarian. Our Librarian had
been here since before I was a clerk and her time to retire had been waived
for several times, and I did not extend it. I guess I extended it once but no
more. So that is the Circuit Executive and the Librarian, and the Clerk of
the Court. Delegating operational authority to them is essential if you’re
going to be a full-time judge at the same time. In some circuits, the Chief
Judge does not take a full caseload; I think that is true in most circuits,
certainly in the bigger ones.
But our tradition is that the Chief Judge keeps a full caseload with the
exception of having the option, usually taken, to get out of the rotation for
complex cases, which are separately handled, and motions, but, otherwise,
to hear all of the ordinary complement of arguments. There came a time
fairly early in my time as Chief when the Clerk of the Court told me he
wanted to fire somebody, whom I knew because her role was not a back
office role; I interacted with her regularly. She was fairly new, perhaps a
year - maybe her probationary period was expiring or something. I had
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said to him when I first came in – and he advised me he was going to hire
somebody and had sent a resume over, and I said, “This is your shop. It is
your call. It is your mistake to make. I don’t want to second-guess you on
this.” He somewhat later advised me that he was going to discharge one of
the courtroom deputies, and I said, “Give her time,” and he did. I guess I
said, “I suggest you give her time. I think you’re acting too quickly.” And
she worked out and became a very valuable person in that role and does
some other things, as well. But, basically, the hiring function maybe not
the firing function--was entirely in the hands of the managers.
The Circuit Executive brings to the Chief the budget, and that takes some
work. Although we’ve been blessed with very good managers and very
good Circuit Executives in that respect, Jill Sayenga went on to be Deputy
Director of the Administrative Office. Our current Circuit Executive has
worked seamlessly and runs the place very well. So, in a way – and this is
how I ran the Antitrust Division, too – I wanted a Chief Operating Officer
to run the day-to-day things, to talk to me if there was a problem, and I
would deal more with matters of policy. That inherently limited the
amount of time required. But the budget takes time, and the preparation
for the meetings takes time.
Working on the building – the design – once the building was underway, it
was in the hands of GSA and the contractors--but there were still things to
be worked on with the architect. Most of the heavy lifting on the design
had been done by Judge Edwards and a small committee he put together,
that included me in the anticipation that I would become Chief, and so
most of that work had been accomplished. The one thing that was left to
me in that regard was the implementation of the Art in Architecture
Program, which is a set-aside of, I think, one percent of the budget. And
we had about a $106-million budget– and one percent of the budget was
for art in the building.
The natural thing to do would have been some statuary in the atrium. The
new building doesn’t have a lot of large wall space except where chambers
are, and this was meant to be seen primarily by the public. There was a
different committee for that. It included members or delegates from the
Fine Arts Commission of the District of Columbia, the Pennsylvania
Avenue Development Corporation, the National Gallery of Art – indeed,
Rusty Powell himself, the Director – and several other official
organizations. In the end, we didn’t spend any of the money. Rusty Powell
wouldn’t have anything to do with figurative art, and although I have no
absolute view about abstract art, having seen other things that were done
in this area, I wasn’t going to seriously entertain the kinds of things that
were being proposed. Over at the Reagan Building, there is a sculpture
that appears to be a 40- or 50-foot phallus, by a local artist who won a
competition an execrable use of money and a disgrace to put it in front of
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President Reagan’s building. Of course, that whole building is a betrayal
of his ideas. The committee then settled instead on doing inscriptions. And
that was left pretty much to the judges on the Committee. But we couldn’t
agree on the inscriptions, and it wasn’t worth fighting over. The building
is a beautiful building as it is, and we saved the taxpayers some money.
Michael Grave was the architect. When we told him this at the last minute,
Michael designed a colorful pattern for the terrazzo floor in the atrium, to
give it some vitality, and that is where it stands.
DANIEL MARCUS: So was Powell disappointed?
JUDGE GINSBURG: I don’t know. We do have a statue of Blackstone in front of the building,
which had been removed for the construction, and it was not controversial
to have that put back. I think it is an appropriate thing to have Blackstone
there.
DANIEL MARCUS: Well, the new building is a great success, I think.
JUDGE GINSBURG:I think so. From a mechanical point of view, there were some kinks at the
outset. We had some odors from the cafeteria going through the
ventilation system. We had a problem with fire egress, but it didn’t take
long to get that squared away, and I think the tenants are happy. I did not
move into the new building. I had the first pick, but I did not move. The
second pick went to Judge Sentelle, by seniority. He did not move. The
third - to Judge Henderson, and she did not move. I think the fourth judge
also didn’t move. I think…
DANIEL MARCUS: How many Court of Appeals judges are over there?
JUDGE GINSBURG: There are eight circuit judge chambers, and I think they’re all filled; I’m
pretty sure they are. But the windows don’t open. And the lavatory does
not have a shower.
I mention those two things for this reason: from 1993 until 2007, I lived
on a farm 70 miles from Court, in the piedmont of the Blue Ridge
Mountains. Before I became Chief, I would come to court the night before
oral arguments, which is four nights a month, and another night here and
there before the monthly meeting of the Court, if I had appointments of
some sort, for perhaps two nights a week, and I would sleep in chambers,
so it was important to me to have the shower. But, also, we can’t afford air
conditioning in the shoulder season. We were paying $147,000 –I got
deeply into this at one point (Chuckles). We saved $147,000, I believe it
was, by cutting off air conditioning at 6 p.m. on weekdays and not having
it on weekends, except in July and August. But, in July and August, what
happens is that GSA finds it in its own economic interest to keep the air
conditioning going because it is cheaper than cooling the building down in
the morning. The budget was such - even back then, when we started to
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move in, that we just couldn’t afford it. To be sleeping in chambers with
no windows that open, no air conditioning, and no lavatory was very
uninviting. This was 2006; we had made this decision in 2005. In 2007, I
got married, moved into my wife’s house in McLean, and regretted, of
course, that I hadn’t moved and taken the view of the Capitol (Chuckles)
in the new building.
DANIEL MARCUS: Maybe it is not too late.
JUDGE GINSBURG: Oh, it is too late. (Chuckles) In fact, I’m now at the bottom of the dog pile.
DANIEL MARCUS: That is right, because you’re a senior judge.
JUDGE GINSBURG: Only Judge Randolph is junior to me.
DANIEL MARCUS: One final question on the Chief Judgeship – when you finished up your
Chief Judgeship, as I recall, obviously, Judge Sentelle became the Chief
Judge, but my recollection is that Judge Williams was next in line but
didn’t want to do it.
JUDGE GINSBURG: Judge Williams was already a senior judge. It was Judge Randolph who
was next in line.
In any event, Judge Randolph called me and said he was not interested in
being Chief. So I resigned as Chief Judge in February of 2008 rather than
waiting until July, on the day before Judge Sentelle turned 65, so that he
could be Chief Judge for five years until he turned 70. The statute provides
a seven-year term going to the most senior judge who has not reached the
age of 65, and ending when one reaches the age of 70. You’re out after
seven years or reaching 70, so that gave Judge Sentelle five years as Chief.
Now, the precedent for that is quite clear. Judge Wald had stepped aside to
let Judge Mikva be Chief specifically on the ground that they had come in
close in time and that, if she had remained Chief, he would not have an
opportunity to do so. And that was exactly our situation my situation with
Judge Sentelle. We were nominated close in time, confirmed in successive
years, and fit that pattern, directly.
The first thing I did when I became Chief Judge was – well, I should say
that shortly after becoming Chief Judge in July, I received a delegation
from the D.C. Bar. Two lawyers came to me – the President of the Bar, I
guess, and somebody else – and said, “The Court has this practice in
recent years of, from time to time, affirming a judgment of the District
Court (quote) ‘substantially for the reasons given by the District Court’
(close quote).” And that leaves us entirely without guidance as to what the
Circuit approved and what it didn’t. I remember very specifically at a
meeting of the judges that Judge Ruth Ginsburg had suggested that we
adopt this practice rather than lash ourselves to the mast of every word in
the District Court’s opinion. We don’t want to have to issue an opinion on
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a matter that doesn’t warrant it, that the District Court got it right, but let’s
not be bound by everything in there, so we adopted “substantially,” and
then several years later, when I became Chief, I got this delegation. Also
that summer, there had arisen a situation in the Eighth Circuit in a tax
case, in which one of the judges – Arnold – wrote a dissent from an en
banc – I guess, from a panel that then became an en banc decision. And
the question was whether – in this tax case, whether the taxpayer could
rely upon an unpublished opinion of the Circuit that was squarely on
point. Her position was indistinguishable from that of the taxpayer in the
prior case, but the rule of the Circuit, reaffirmed by the Court en banc, was
that an unpublished opinion is not the precedent of the Circuit, and Judge
Arnold wrote a very vigorous dissent. At the first meeting of our Court in
September, I raised two issues – getting rid of the “substantial” practice
and adopting a resolution that we would not issue any opinion that was not
reasoned. It could be the reasons of the District Court. It could be for the
first reason given by the District Court, or the one in Section Two, but not
without a reason.
When I was Chief, I saw all the orders coming out of the Motions Panel,
and I would reject the ones that didn’t have a reason in them; staff finally
got to where they hardly ever did that. The other thing was I wanted to
make every opinion precedent.
DANIEL MARCUS: Including unpublished opinions?
JUDGE GINSBURG: …Unpublished opinions precedent. The Court adopted a rule that wasn’t
quite everything I wanted; I think it wasn’t retrospective, for one thing.
But then the issue arose shortly thereafter, within a couple of years, in the
Judicial Conference.
DANIEL MARCUS: I think I remember that.
JUDGE GINSBURG: And the chief judges of the Second and Ninth Circuits took the position
that it was impractical for them because of the volume of work passing
through. John Walker was Chief Judge of the Second Circuit. I had a side
conversation with John and said, “If we made this prospective, gave you a
year’s grace, can you bring your Court into it?” and he said, “Yes,” and
we got it through the Conference that way.
DANIEL MARCUS: Oh, so – so, today, for all circuits, unpublished opinions are precedential?
JUDGE GINSBURG: There is still an exception. I think it is that the unpublished opinion is
precedent for that circuit, but it is still the rule that an unpublished opinion
from another – from a court outside the circuit is treated only as
persuasive. I believe that is the current rule.
DANIEL MARCUS: OK. This is the end of the interview.
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DANIEL MARCUS: This is Daniel Marcus interviewing Judge Ginsburg on September 4th,
2013. Judge Ginsburg I'd like to start by discussing with you your teaching
and writing activities over the last 25 years as a judge. Let's talk about
teaching first. I was struck when I began this project to see that you had
remained an active academic throughout your judicial career, more so than
almost any other judge, I imagine. So let me ask you what motivated you
to do that and what role has that played in your professional life over the
last 25 years?
JUDGE GINSBURG: Well before coming to Washington and immediately after clerking in this
court and on the Supreme Court, I was teaching at Harvard as a full-time
professor; first as an assistant professor and then as a full professor. And
when I came to Washington it was with the expectation of being away
from Harvard for only a year or possibly two. And I left not because of
any disaffection with teaching, but I was really weary of the fractiousness
of the Harvard faculty at the time and very much valued being away to do
something that was related to my teaching. And so when the opportunity
came up to be in the antitrust division of the Department of Justice, I
regarded that as essentially an extension of my teaching.
And, in fact, my closest friend had also taken a leave of a year from the
faculty. He taught international business transactions and after several
years he went to the dean and he said, "I've learned everything I can about
international business transactions from the library. I think I need to go do
some." And that was my reasoning as well in taking a leave of absence
from Harvard to go into the government. But those two years turned into
three. I gave up my tenure with the expectation that if I wanted to come
back at any time within a few years it would most likely not be difficult,
based on my experience with others having left Harvard and come back. It
was sort of a mutual benefit aspect of that. But the statutes of the
university do not allow leaves of more than two years.
My wife asked me whether I couldn't get it extended and I said, "Well they
didn't extend it for Pat Moynihan or Henry Kissinger, so I don't think I'll
ask." When the time came that I was asked about whether I was interested
in going on the D.C. Circuit, I had to decide what I would do if I didn't do
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that. What would I do when I left the government? And even after three
years the answer was - I finally came to the conclusion I would go back to
Harvard. So now this made for an easy comparison.
And when I got to the court I realized early on that it would be useful for
me to teach administrative law. I had learned in college that the best way
to learn something is to teach it.
DANIEL MARCUS: And you had not taught it at Harvard?
JUDGE GINSBURG: I had not at that point taught it at Harvard. But when I was a freshman at
Cornell I had a close friend who had been extremely kind and helpful to
me. I was on crutches that whole spring semester. And as exams drew near
- indeed when classes were over - he told me that he had not done
anything to study for sociology and we were both in that course. So I
tutored him for about three days and got the highest grade I ever got in
college as a result.
So coming on the court I could see that teaching administrative law would
be very helpful. And I came on the court in November '86 and arranged to
teach administrative law at Columbia University starting in September of
'87 and did do so for that fall semester. In January I taught administrative
law again at Harvard during their three week January term and as a result I
felt I got a great deal out of the experiences both at Columbia and at
Harvard.
In 1988 Henry Manne was considering taking the deanship at George
Mason University Law School. He was then teaching at Emory. Henry had
been a friend of mine since I had attended his economic institute for law
professors in the summer of '76, my first summer at Harvard. So he came
to see me… Actually he came to see me when I was still at the Justice
Department - I have the chronology wrong - about whether he should take
this deanship, which I encouraged him to do and which he ultimately did
and he began in '88. He asked me to teach at George Mason and I began
teaching there that year.
I guess it was in the fall of '88 - after having taught at Columbia and
Harvard - teaching antitrust and a seminar that I created, called Readings
in Legal Thought, in which students basically read one book a month for
six months, and wrote a short paper on each book, and we had a two hour
discussion. And it was more or less in lieu of having been in a book club
for ten years that had dissolved and I found myself not reading enough
books. So at least I could read some law books. And we started out doing
all classics. We read almost everything of Locke and Bentham and other
founders of political theory. I continue to teach that seminar today. I've
done it for about 25 years, I think, continuously. I don't think I've missed a
year but it's evolved.
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After a few years I had read all of the political philosophy and political
theory of the founding period that I wanted to read, and I taught some of
them twice, so I began to use the seminar instead as my current awareness
reading, but for law books. I have a long list and shelves full of the books
that we've read, and I try to keep them diverse across a spectrum of fields.
I take primarily third year and up students because they've had more
breadth of the curriculum than second year students. And we might in the
course of a single academic year read various subfields--maybe one in the
economic analysis of law, one in legal history, something on the
profession if a good book can be found - they're not that frequently done and so on. It's given me a breadth of reading and interests that I wouldn't
otherwise have.
The antitrust teaching I gave up in 1992 or 1993, I believe, thanks to
Griffin Bell. Griffin Bell was on or maybe chairman of the quadrennial
pay commission, which made recommendations to the Congress for
changes in compensation in all three branches. My understanding second-hand from someone knowledgeable but nonetheless second-hand is that Griffin Bell read a story which I know ran in the Washington Post
on the day he was coming to Washington for a meeting of the commission
and it reported that I was making $70,000 a year from teaching. And he
thought that was a terrible distraction from the work of being a judge.
Now what he didn't know and didn't apparently look into, and the Post
didn't report, was that I was making $35,000 a year at George Mason for
teaching antitrust and the seminar. But I switched from teaching antitrust
in the fall to teaching it in the spring or the other way around. So I had it
in the spring of one calendar year and in the fall of the same calendar year
but they were two different academic years. So it came out as $70,000
instead of $35,000. Of course, the Post hadn't asked me, and Mason
salaries are public record. No one had bothered, or at least Griffin Bell and
the commission, didn't bother to check that out.
As a result they put into what became the significant pay raise legislation
passed in '89 - I believe it was - that an Article III judge could not earn
from outside activities, which as a practical matter means teaching, more
than 15 percent of a district judge's salary. So that took all the fun out of
teaching a big antitrust course and I stopped, and I just continued with the
seminar.
I taught that seminar every year at Mason until about 2009, when I then
offered the seminar for two years at Columbia Law School and then for
two years at NYU. At NYU I had already taken senior status. I took senior
status in the early fall of 2011 and began teaching my seminar at NYU
immediately thereafter. I did that for two years.
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And when I came back to George Mason as of the 2013/2014 academic
year, I was asked if I would resume my seminar, because it had been well
received, in addition to teaching antitrust, which I'm happily doing again.
But I didn't teach antitrust for 20 years thanks to Griffin Bell. And I
managed to deplete my financial resources over those 20 years by
continuing on the bench while being paid only for my seminar at that 15
percent of a district judge's salary. I should say that I also had a
relationship with New York Law School, which is different from NYU,
for two years during which I came to visit the law school four times each
year for at least two years and did two things on each visit. I usually
stepped into someone else's class and either taught the class or co-taught
the class. One time I would teach constitutional law, another time antitrust.
Or if not teaching a class, giving a talk for the law review staff or the
faculty workshop; two things on each visit, and that was also a nice
opportunity to do different things.
DANIEL MARCUS: Can I infer from the fact that you switched - after a few years after you
learned administrative law through teaching it - you switched to teaching
antitrust law until Griffin Bell lowered the boom, that antitrust law's your
first love in terms of teaching?
JUDGE GINSBURG: Yes, well, that and regulated industries. They are two sides of the same
issue, how to deal with monopoly. At Harvard I was asked if there were
things I wanted to teach. The usual drill for a new professor was to teach
something the school needs, trying to match that, if possible, with what he
is interested in, plus something that's more discretionary with the
professor. They had a need in labor law when I arrived in 1975, and I had
studied labor relations at Cornell and that thought would be interesting.
I taught that in the fall and in the spring a course that I created on what
was then called Regulation of Broadcasting. In 1979 the teaching
materials I developed for that purpose were published by West as a case
book and came into use at about 40 law schools around the country. I kept
that up with a supplement, and then a second edition with a co-author, and
so on.
But after the Telecommunications Act of 1996 - I was already on the
court, of course, and had been since '86 - it was not practical anymore to
keep up with the field. I made a practice of trying to take FCC cases to
write opinions because I continued to be interested in the subject matter,
but it was just not practical to teach in that area. Labor law I found to be
not as appealing as I had anticipated, but I did it for four years, I believe,
because Harvard couldn't find other people to do it.
Archie Cox had stopped teaching labor law when he went off to
Washington. When he came back from Washington he didn't pick it up. I
asked him why he lost interest in it, and he said, "Well, it's become too
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much like tax law. The big questions have been answered." I thought that
was amusing and I once related it to Richard Epstein who after a hearty
laugh said, "That's funny. The big questions weren't even being asked."
But HLS had a succession of visitors who didn't work out, but I finally one
way or another ended up getting out of teaching labor law.
I co-taught a course with my friend to whom I referred earlier, Hal Scott.
We'd gone to high school together and to law school. And we wanted to
teach something together so we created a course on regulation of financial
institutions, which was providential as it turned out, and was great fun,
and we had to develop the materials. Hal still teaches something closely
related to that now.
I taught a course regularly called Economic Regulation of Business using
Tom Morgan's case book. That was the successor to the old public utilities
course, which was long since abandoned. I enjoyed that enormously
because it allowed me to stay in touch with economic analysis of law. And
then antitrust came open. I'm not exactly sure why. It might have been
when Steve Breyer went on the First Circuit. So I started teaching that,
which I found very rewarding. I started using my colleague, Phil Areeda’s
case book but ultimately switched to Posner and Easterbrook's book,
which was much more expressly focused on the economics. Areeda was a
great scholar but the case book did not reflect his strengths, whereas the
treatise did.
So this cluster of courses, Regulation of Broadcasting, Regulation of
Financial Institutions, Economic Regulation of Business, and Antitrust,
formed a quite coherent package and I could teach two or three of those
every year quite happily. Then when I came to the government two of my
three years were in antitrust and one was in regulation. And I was brought
together with people, some of whom I'd worked with at Harvard on the
deregulation project at the Kennedy School, and so I was able to continue
that focus in government and then in teaching at Mason.
But over the years since going on the court I've also remained quite active
in the American Bar Association section of antitrust law. I served a term
as the judicial liaison, a three year term. When that was up I was asked to
serve another three year term which I agreed to only to then be told that
the chairman of the section was advised by the big ABA that successive
terms were impermissible. So I was laid off for three years and then came
back and did a second term. But because of my writing, I've remained in
the leadership of the section all these years. When I was liaison I was also
a member of the governing council.
As a member of a committee or task force I've been part of the leadership
that meets four times a year. Once in Washington every fall, and then the
big spring meeting in Washington, which draws over 3,000 people now,
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and the post-annual meeting, following the big ABA meeting in August. I
think there's a fourth. So in any event I've been very active in that, doing
subcommittee work but mostly contributing ideas and presenting papers
that are works in progress and getting feedback from a body of experts
that couldn't be found anywhere else.
DANIEL MARCUS: Well, I noticed looking at the list of articles that you've written over the
years that the focus has been increasingly antitrust and economics of
regulation. Let me try a summary and see how it sounds to you. It sounds
to me that in both your writing and teaching the focus has been very much
on antitrust and regulated industries. And if I could make a bold
extrapolation, I think that interest is reflected in the opinions you've
written for the court in major regulatory cases which often have involved
competition issues, and economic analysis, and cost benefit analysis. Is
that a fair extrapolation?
JUDGE GINSBURG: It is. My judicial writing has been for about a dozen years now almost
exclusively on antitrust. I made a foray into constitutional law when I gave
the Simon lecture at Cato in about 2002 and one or two other matters apart
from antitrust. But that's really been my focus because it interests me.
There's synergy with my work at the ABA. Now that I'm teaching it again
a little more so. About four years ago - after several years of effort, or at
least looking out for the opportunity, I found a wonderful co-author,
Joshua Wright, who was teaching at George Mason. He's a PhD economist
as well as a lawyer, both degrees from UCLA. He studied with some of
the greats, Armen Alchian, Harold Demsetz, Benjamin Klein, when
UCLA's department was one of the best in the world and he's now
Commissioner of the Federal Trade Commission.
We have, I think, four or five articles in print and about three or four in the
pipeline. We enjoy collaborating enormously. He's extremely energetic.
He's a good deal younger. Having a co-author has made me much more
productive because we set internal deadlines and he does marvelous things
that challenge me to do better things than I'd have done otherwise, and it's
been a very rewarding relationship. But now that he's on the Commission he's not teaching - but he's very keen to keep up writing. I think some of
our pieces have been of more importance than things I did on my own.
As for the opinions… You're quite right. From the time I came here I
always tried to get opinions assigned to me that dealt with regulated
industries. A lot of the agency review work that we do does not involve
economic regulation. A lot of it involves regulation that's more oriented
towards risk, particularly environmental cases, OSHA cases, consumer
product safety commission - although we haven't had many of those - and
those are interesting, but I've really tried to get cases involving, ideally,
competition issues. We get very few antitrust cases on the circuit. Of
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course, it's hard because the District of Columbia is a commerce-free zone.
But we get probably an equal or larger number of cases from regulatory
agencies in which they are trying to manage competition in some way.
And I continued when I came here to take labor cases because I felt I had
some knowledge base that could be put to use.
If Judge Edwards was on the panel I would not get the labor case. He too
taught labor. We were colleagues at Harvard for a while. Interestingly or
coincidently, anyway, we both went to the same college at Cornell, which
had only 100 graduates a year. We both taught labor law at Harvard
simultaneously for the short period he was there. He was really a
wonderful colleague there and here and still is. So I took labor cases when
I could and the FCC cases, of course. As I gained seniority I could assign
those to myself if I was presiding, and I was always presiding when I was
chief judge.
DANIEL MARCUS: Well many of the FCC cases, particularly the telecom cases but the cable
cases too, involved competition issues. I suppose you had a number of
major EPA cases that you wrote that didn't involve competition per se but
that often involved risk assessment, and they did also involve to some
extent cost-benefit analysis.
JUDGE GINSBURG: To a limited extent… a few of those cases. In general, I would say if I got
an EPA case it wasn't because I was fortunate or lucky. It was because I
was unlucky. They can be very complicated, with very big records. It's
highly technical in some instances, challenging in terms of statistics and
science, and overwhelmingly we affirm the agency. So the act of writing
the opinion is not nearly as engaging as it is with other agencies.
DANIEL MARCUS: I was struck in skimming a couple of them like the American Trucking
Association case that the records in these cases are just huge. It requires an
enormous amount of discipline I would think as a judge to really slog
through all the arbitrary-and-capricious issues that are raised.
JUDGE GINSBURG: It does require a great deal of patience and attention to detail. When we
get a joint appendix that's running into the astronomical length of 2,000
pages, I will have my clerks, who have read the briefs, go through and turn
every one of those pages and tell me what I should be reading, which may
be both under inclusive and over inclusive of what the parties are citing in
their briefs. That might reduce a 2,000 page joint appendix to a few
hundred pages that I really have to read and study. But that makes it, at
least, humanly manageable.
DANIEL MARCUS: Well, I noticed another technique which I hadn't really been that aware of
in a couple of the really big cases is that the panel decides to split up the
opinion. And, I think, American Trucking Association is an example
where, I think, you got the roughest assignment, the most onerous one.
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Judge Williams wrote the interesting part of the case on the delegation
doctrine--whether it should be quasi revived. And I think it was Judge
Tatel, as I recall, who wrote an opinion on one part of the case. And you
wrote a big hunk of the opinion on a bunch of arbitrary-and-capricious
record kinds of issues, carefully going through all this and deciding some
of them for the agency and some of them for the challengers. So is this a
kind of judicial management practice on a panel?
JUDGE GINSBURG: There is a separate track for cases that are designated “complex” when
they first arrive in the court. The staff attorneys who look at each of the
cases as they come in will identify cases that, because of the multiplicity
of parties, issues, or both, are likely to consume as much of those panels’
time as would three cases on a day. And so typically a complex case is
heard on a day in lieu of three or four regular cases. And it doesn't always
turn out to be as complex as it seems. Sometimes it's possible because of
the way in which some threshold issue is resolved that the opinion doesn't
need to grapple with all of the things that were argued. That's obviously
true if there's a standing problem or something like that.
But when it pans out that the case is just as complex as the staff thought it
was, that the judges on preparing for it agree it is, then it becomes, I would
say, more the norm to divide up the opinion with either two or more
commonly all three judges taking a part of it. And this was done with a
Microsoft case by the way. There were seven judges and every judge
wrote some portion of that case. The proportions differed in scale or
centrality but Chief Judge Edwards was conscientious about making sure
that everyone had something to contribute to the opinion.
DANIEL MARCUS: Before we get into the opinions there was one other issue I wanted to
cover on out-of-court activities and that is the controversy that arose with
respect to a number of judges, including yourself, attending conferences
sponsored by outside non-profit organizations and serving on the boards of
some of those organizations. In your case it was this Foundation for
Research on Economics and the Environment. First, if you could just say
how attending these academic gatherings and institutes of various kinds fit
with your intellectual activities as a judge.
JUDGE GINSBURG: Well I started on the Harvard faculty July 1 of 1975, and sometime not
long thereafter I was invited to attend the Economic Institute for Law
Professors that was being offered by the Law and Economic Center, which
was then at University of Miami Law School. The dean of that law school
was Soia Mentschikoff and she had come from Chicago; she had been my
instructor in my first quarter for Elements of the Law. Henry Manne has
started this enterprise, I think, before Soia got there and was running
economic institutes for judges and for law professors and also seminars on
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law for economists. The idea was to encourage collaboration and to
develop this field of economic analysis of law.
I attended and I frankly don't recall whether it was the summer of '76 or
'77, but it was one of the first two summers after I started teaching. And I
think they'd gotten my name probably from just a mailing list. I don't
know. I didn't know Henry Manne before that. So that was the first thing I
did of that nature and although it turned out that it was more review than
new material for me because of my three years at Chicago, I found it
nonetheless useful to have that review.
Thereafter, I think, the only organization whose seminars I attended were
on a few occasions in the 80's run by the Liberty Fund. Liberty Fund is an
endowment created by Pierre Goodrich, who was a successful banker in
Indiana and left his estate to carry on the work of the Liberty Fund, which
does publishing and runs seminars. At one point I remember they were
doing 185 seminars a year, every one of which is entitled Liberty and
blank. It could be Liberty and Beethoven. It could be Liberty and Military
Justice. It could be anything.
Each such colloquium, as they were called, was chaired by an academic
and had 14 participants. There were substantial readings assigned and the
chairing academic ran a discussion program that was rigorously
constructed, not constraining, but well organized with attention to
formalities such as beginning exactly on time, ending on time, everyone
attending all meals and functions for usually a two or three-day period or
not getting reimbursed if they missed something. I found those were really
useful. I was typically the only judge, sometimes the only lawyer.
DANIEL MARCUS: Were the participants other academics or who were the participants?
JUDGE GINSBURG: Principally academics, depending upon the subject. I believe the first one
was the one I attended in Seattle held at the Battelle Institute in 1990. I
don't know whether between '76 and 1990 I'd done any others. I'm not
sure. This one was chaired by John Baden, who was then teaching at the
University of Washington School of Business and was teaching natural
resource management issues. And it was an extraordinarily stimulating
program. It was on the policies and the enduring effect of the progressive
movement/progressive era on natural resources management.
We read about Gifford Pinchot as the first director of the Forest Service
and a host of other pieces. I was the only lawyer. There were political
science professors and other academics. But what really struck me was
that I had never read or even heard of any of the authors whose work we
read, and there were at least a dozen pieces that are really classics in the
literature of the environment. Books like Beyond the 100th Parallel. The
author's so well known--I can't think of his name just now - about the role
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of aridity in shaping the West, about the homesteading movement, all
these things. Every word of this was new to me and it was intellectually
very stimulating.
The next year, 1991, John Baden was hosting a regional meeting of the
Mont Pelerin Society. I had never heard of the Mont Pelerin Society, a
gaping hole in my knowledge of the immediate terrain. And he was
hosting it at Big Sky Ski Resort just south of Bozeman, Montana. And he
invited me. Now how I got on the list for Battelle I will never know. John
Baden, I don't think, would've thought to invite me. Somebody at the
Liberty Fund did. They have a bunch of program officers and one attends
every one of these seminars, not as a participant but as an observer, and is
responsible for the planning and the inviting, and so forth.
So the Mont Pelerin Society was meeting… Should I explain what that is?
DANIEL MARCUS: Yes.
JUDGE GINSBURG: The Mont Pelerin Society is - I would briefly describe it as the world-wide
conspiracy of free market economists. It was founded in 1947 by Friedrich
Hayek and about 25 or 27 economists from around Europe and a few
Americans, who met at Mont Pelerin in Switzerland to see what they
could do about the seeming inevitability of socialism. And the
organization evolved to - when I last looked - 485 members around the
world. There's a global meeting every second year, and members and their
home institutions may sponsor a regional meeting. There may be
anywhere from one or zero, to three or four of those between global
meetings. And those will involve a few of the members of the society and
a large number of people in the region of the world who they think would
benefit from participating in this two-or-three-day discussion.
Mont Pelerin was meeting at Big Sky under John's auspices. He was then
at Montana State University. He commuted back between the University
of Washington and Montana State.
DANIEL MARCUS: This is John Baden?
JUDGE GINSBURG: John Baden. And that was an extraordinarily interesting meeting. I can't at
this time, having attending several of his meetings, tell you what was the
theme of it. But at the end of it he approached me and Danny Boggs - both
of whom were at the meeting - Danny was a judge on the Sixth Circuit and said, "What would you think of having a seminar for federal judges on
the economics of the environment?"
John had already started this Foundation for Research on Economics and
the Environment. And they had done some publishing, they sponsored
some meetings that did not involve lawyers or judges but rather western
writers and poets, journalists to talk about natural resource issues on the
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romance side of the divide between romance and sludge. Sludge being
water pollution and so on.
DANIEL MARCUS: Or clean air.
JUDGE GINSBURG: Or clean air and things like that. Romance being wilderness, forest, Indian
territory, things of that sort.
DANIEL MARCUS: Unfortunately on this court you get more of the sludge.
JUDGE GINSBURG: We get the sludge. As a matter of fact at one of the meetings Judge Reena
Raggi, who was then a district judge and is now on the Second Circuit,
actually invented that dichotomy saying, “this is all very nice but I deal
with sludge. Here you're dealing with trees.”
So Danny and I each thought it would be a terrific idea and we agreed to
come back in '92 and be part of such a meeting and to encourage
colleagues to go. But that turned into a series of annual--sometimes two or
three in a summer--congregations of judges, usually 18 or so, at various
places in and around Bozeman, Montana, where John lives. And the last
round of the last meeting for federal judges, I think, occurred in 2011. And
that was the 20th anniversary of the founding.
In the meantime John has started a series for religious leaders. It turns out
that every sect and major denomination in the United States has an
environmental office. Some of them have publications and they are
typically populated by individuals who want to do the right thing but have
never thought rigorously about the trade-offs involved.
So I attended the meetings every year and starting in '91 went on the board
of the foundation. And then gradually I would say, six, or seven, maybe
eight or ten judges…
DANIEL MARCUS: Were on the board.
JUDGE GINSBURG: Along with, I think, a lawyer for the foundation and maybe a CPA, or
maybe he gave a report. So there were a few non-judges and a few people
from the foundation itself, which is quite small. The staff was probably
never more than seven or eight.
DANIEL MARCUS: So the judges made up the majority of the board then?
JUDGE GINSBURG: Yep. And the judges can't do fundraising, so John undertook to do all of
that. And he had quite a diversity of other foundations supporting FREE.
He had a policy he wouldn't take money from government or from any
corporation. But he would take money from a corporate foundation or
from dead people. That was it.
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The speakers at these meetings were absolutely terrific. Tom Schelling the
Nobel Laureate at the Kennedy School at Harvard, started coming, I
would say, about 1994 or 1995 and returned every year since and spends
several weeks out there. He became scholar in residence for a few
summers and has had a profound influence on many of the judges coming
through there in terms of their thinking about strategic matters. He wrote
The Strategy of Conflict, he's the author of the term “mutual assured
destruction.” He's also heralded as the father of arms control in both the
United States - by arms control I mean nuclear arms safety precautions - in
both the United States and in the Soviet Union--indirectly there.
But the speakers were of very high caliber; mostly academics and
environmental groups. Pete Emerson from the Environmental Defense
Fund would come regularly. They did great work on tradable quotas for
fisheries management. And their design has really helped revise and
restore three or four fisheries in the United States, one in Alaska, one in
the gulf, and one in New England, and it's been picked up and used other
places around the world.
Occasionally someone from an agri-business but usually it would be
environmental groups and academics who were the speakers. Montana
State University is in Bozeman and often the president of the university
would do a dinner talk. For a long time the president was a demographer
who would give very interesting talks about the demography of Montana.
We would go to the Museum of the Rockies for dinner among the
dinosaurs. So these were wonderful experiences intellectually and
collegially. Federal judges do not know the judges of other circuits unless
they happen to serve on a committee of the Judicial Conference. And each
committee is made up of one person from each circuit and that person
might be a magistrate, or a bankruptcy judge, or circuit judge, or a district
judge. And outside of that there are very few occasions.
Chief Judges meet twice a year through the governing body, the Judicial
Conference. There is a, I think, quadrennial, maybe it's triennial, national
colloquium in Washington for circuit judges and perhaps two-thirds of
them attend for just a couple of days. But they really just don't get to meet
each other otherwise. Most of us don't know many people on other
circuits. And a district judge is, I think, even more constrained.
So it was a very good opportunity as well for the judges just at mealtime
to trade experiences and talk about problems that they're encountering, not
cases, but management problems, workflow problems, things of that sort.
So I went on the board in 1991 and I stayed on the board until 2005.
DANIEL MARCUS: And what other judges do you recall were on the board as well as
attending conferences? Judge Boggs I know…
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JUDGE GINSBURG: Boggs was on the board.
DANIEL MARCUS: Was Judge Davis on the board?
JUDGE GINSBURG: Andre Davis, who was then a district judge in Baltimore and is now on the
Fourth Circuit, was on the board. I believe Edith Jones and Joy Clement
were on the board, from the Sixth Circuit. Alice Batchelder from the Fifth
Circuit later on.
DANIEL MARCUS: Well, John Baden had lots of activities and various organizations. I think
the focus of this was the conferences for judges; a focus of FREE.
JUDGE GINSBURG: That became his major activity. We still did other things.
DANIEL MARCUS: Through FREE?
JUDGE GINSBURG: Through FREE. Yes.
DANIEL MARCUS: You mentioned the religious leaders.
JUDGE GINSBURG: Yes. That started about five, six years ago. He's now contemplating a
program for newly named editors of environmental law reviews.
One year, 2001, the board as a group took a float trip through the Missouri
Breaks from Fort Benton to Port Judith, camping for a couple of nights on
the way. And the purpose of this was to think about the problems that
were going to occur in 2003 with the bicentennial of the Louis and Clark
expedition. We were worried that the Missouri Breaks would be overrun
by tourists. And the Secretary of the Interior, Bruce Babbitt, made an
idiotic proposal to make it a national park, which would have assured its
destruction. Twenty-five outfitters… There had been about five outfitters
and all of a sudden there were 25 as people opened businesses in
anticipation of this rush, which ultimately did not materialize. It was not a
significant visitation. It was just too remote, and too rugged, with very
limited capacity.
But we did this with an eye to whether we could come up with some way
to save the area from this imminent destruction that we thought was
coming. And actually we did come up with a proposal. I proposed this and
we adopted it--that we run a worldwide competition on the Internet for
suggestions on how to manage this resource. We chose two very similar
proposals as winners. We invited them the next year to meetings, I
believe, and I think John or somebody testified in Congress about the
ideas. So that was another activity of the foundation.
DANIEL MARCUS: Does the foundation acronym and its ancestry with the Mont Pelerin
Society reflect also a sort of free market approach to environmental
issues?
131

JUDGE GINSBURG: Yes. Free market environmentalism has emerged as an intellectual
movement that is better represented, I think, by PERC, which used to be a
different name - same acronym - but I think it's now the Property and
Environment Resource Center in Bozeman, with which Baden was
affiliated before he broke off and founded FREE because FREE's attitude
is that pollution problems essentially always involve the absence of a welldefined or well-functioning property rights system. Nobody owns the air
so it's free to pollute. The same with some waters; not all. Angling rights
on streams in England are owned and they don't have a problem with
pollution as a result.
But we have a lot of environmental resources that are not owned or if
owned encounter such obstacles to trading and exploitation that they end
up being nobody's property and being ruined as a result. Very much what
happens under socialism or communism. I mean nobody washes a rental
car and in the Soviet Union all profit making activity was grey market or
black market so everything went to hell. Well we don't have anything that
extreme as our problem, thank goodness, but where we have these
situations of poorly-defined property rights problems arise. So you don't
get property rights just out of thin air. They either arise through a common
law process or through legislation. And as Ronald Coase taught - I was a
student of his at Chicago - he died yesterday as you may know at 102 and so the question is what works and what doesn't. And we can look
around us and see things that are not working. The National Park system
in the West has been dysfunctional for a long time.
We took trips into Yellowstone and saw that everything below the browse
had been eaten; everything. The browse line is about seven or eight feet
high where moose, and elk, and mule deer can reach. And so the whole
ecology and the topography of the ground was changed. There were whole
species that couldn't really exist without low foliage. And brucellosis was
a problem in the park. Deer coming in carrying brucellosis to the point that
the three surrounding states set up - I don't remember if it was a bounty
system or state employees - shooting animals that came out of the park
because they have grazing cattle in those states and the park service wasn't
dealing with the brucellosis problem.
All the receipts at the gate at Yellowstone went to the Treasury. They
didn't go to the park. The park manager, the ranger in charge of the park
didn't have any incentive to even collect monies at the gate. So when they
were busy they were taking people off the gates and having them do other
things in the park. The budget process of the Congress every year
determined the budget of the park. And what drove that? The number of
attendees. So it paid to maximize the number of attendees, not to preserve
the park. And this is a pathology of government budgeting. That's
correctable. That is a correctable system.
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To take an extreme example, extreme but sensible, is what you could do is
gift the park or sell it to the Disney Corporation or someone else who
would manage it with a time horizon that exceeds the budget cycle, that
would try to make it last and be a resource for the long term. The Missouri
Breaks winning idea's about setting up a trust to do that with
representation from the state, the county, and surrounding land owners the various land owners are a very important part of this - and let them
manage it. Anyway, that's the kind of thing that we were dealing with.
DANIEL MARCUS: So you at some point in, I guess, about 10 to 15 years ago this group got
interested in FREE and it's activities. This group called the Community
Rights Counsel I guess, but I forget the name of the guy…
JUDGE GINSBURG: Douglas Kendall.
DANIEL MARCUS: Douglas Kendall, yes. Who got, it’s fair to say, a bee in his bonnet about
the…
JUDGE GINSBURG: Well Kendall has a problem with the truth and it's followed him wherever
he's gone. He's a creature of George Soros, as was the Community Rights
Counsel. Kendall now runs some other organization that Soros funds, and
he is a mendacious and untrustworthy person.
DANIEL MARCUS: So let me try to state roughly his thesis. I guess his thesis was, here are all
these federal judges who hear cases involving environmental regulation,
and they are going to these conferences, and serving on the board of this
organization that is committed to an antiregulatory approach to all these
issues, and that creates a conflict of interest. I guess that is the theory.
JUDGE GINSBURG: Then so does reading a book on the subject.
DANIEL MARCUS: So he files a complaint with the Judicial Conference with respect to a
number of judges who are on the board. And as I understand it the Judicial
Conference issued a ruling saying that this created appearance issues
under the Judicial Code of Ethics and, therefore, the judges shouldn't serve
on the board. Is that what happened, because I can't quite tell by the
documents?
JUDGE GINSBURG: Not entirely. He filed some sort of complaint and several of the judges,
Andre Davis, myself, and one or two others simply resigned from the
board - I'd been on the board 14 years; my wife was then on the board and
remained on the board a couple more years - rather than deal with the
process.
Danny Boggs did not resign. There was an initial ruling - not ruling but an
advisory letter - along the lines of an appearance problem. Danny Boggs
did not resign from the board. He pursued the process and the final ruling
was that there was no appearance of a conflict.
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DANIEL MARCUS: I saw that and I didn't understand the relationship between the two. I think
it was assigned to a judge from the Eighth Circuit who issued a very
strong ruling saying, “ridiculous.”
JUDGE GINSBURG: That's right. But there was some preliminary ruling that looked in the other
direction. It was not binding. It was advisory.
DANIEL MARCUS: Are there any judges still on the board? Do you know?
JUDGE GINSBURG: I believe there are. I think Alice Batchelder is still on the board. I'm not
sure. And I think maybe Edith Jones.
DANIEL MARCUS: So you decided to moot the issue by quitting?
JUDGE GINSBURG: Yes. In this town, with the Washington Post and all the Doug Kendalls
around here, there's no point in contesting the matter only to be told that
everything is fine - that doesn't get around very well.

------------- This portion of the oral history has been redacted. -----------

DANIEL MARCUS: I think there's no reason to think that Kendall's efforts had any lasting
effect on your reputation or the reputation of the other judges.
JUDGE GINSBURG: I've never heard another reference, certainly not in recent years, I think, to
that little brouhaha. It didn't stop Andre Davis from going up to the Fourth
Circuit. So, no, it was really a tempest in a teacup, but it was based on
some falsehoods of Kendall's and some speculation or inferences of a sort
that, if they were given credibility, would really mean no one would
qualify to be a judge because you wouldn't be able to read books, or talk to
people, or have any ideas, or get any ideas. And, by the way, cases do not
come up involving the question whether Yellowstone should be taken
away from the government or the Missouri Breaks privatized.
DANIEL MARCUS: No, and as you say you tend to get the sludge cases not the wilderness
cases.
JUDGE GINSBURG: Yes. One time I had to recuse myself in a case because of a
misunderstanding. Baden had had a speaker from Caterpillar Corporation,
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which was a very rare instance where it was not from a foundation or a
university. He was from a company talking about some problems. As he
got into it, much to Baden's shock and surprise, he started talking about a
matter that was…
DANIEL MARCUS: Pending before you?
JUDGE GINSBURG: Well it was somewhere in the district court or something.
DANIEL MARCUS: I see. Probably innocently as well.
JUDGE GINSBURG: Well yeah. I don't think he knew he was creating a problem. It didn't serve
his interest because I think I was the only one affected. But I was on the
phone within minutes to my office to make sure I wasn't put on that case
now that he told me there was such a case or was going to be a case.
DANIEL MARCUS: Well as I recall Kendall cited as an example of the problem something
that… Let me just ask you for your comment on it because it involves a
friendship or acquaintance kind of thing. He cited the fact that you sat on
the American Trucking Association case which was argued before you by
Ed Warren, who apparently - I don't know if he was on the board of FREE
at the time, or had been on the board, or later was on the board or
something like that.
JUDGE GINSBURG: I think he was at some point on the board. He had a house in Bozeman.
DANIEL MARCUS: And Kendall says, well Judge Ginsburg has this close connection with
Warren, the lawyer for the industry in this case, and has this close
connection with him on the FREE board and activities, and he should have
told people about that. Do you recall that allegation?
JUDGE GINSBURG: Well not the “should have told” part because that's public record.
DANIEL MARCUS: Oh, I think his argument is you should have recused yourself or at least
disclosed it in the case or something.
JUDGE GINSBURG: That's more likely. In Washington it is not possible to sit on this court
without knowing the lawyers, the former clerks who appear here, and if a
judge is not able to put that aside… Remember the standard is whether a
reasonable observer, knowing all the facts, would think that the judge
would not be impartial.
Ed Warren and I also simultaneously taught at the University of Chicago. I
didn't mention my teaching there. And the three of us (he, Judge Mikva,
and I) rode back on the airplane, the last plane to Washington, every
Monday night for several years; one quarter a year for several years.
Shared the taxi that the university provided for us. Our rule says any
former clerks come and appear after the moratorium of a year or two,
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whatever it is, come and appear in this court. It's just Washington. And, of
course, in smaller communities, this is much more of a phenomenon.
There's a judge from Pierre, South Dakota who was a leading figure in the
legal community there, as is his wife, and he's been on the bench now for
probably close to 20 years. And I don't know how many lawyers there are
in Pierre, South Dakota, but there aren't very many who don't know all the
others, and who didn't know him before he became a judge and vice versa.
So this kind of stuff is… I know a man who worked in the justice ministry
in Canada. I think he was a public defender. And they would send a plane
up to the remote communities and the plane carried the prosecutor, the
public defender, and the judges. They'd set up shop in the hotel room or
whatever they got and had their cases…and have dinner together. That sort
of thing simply isn’t a problem because they all know the rules. That is
our tradition.
DANIEL MARCUS: During this period, 10, 15 years ago, I remember there was discussion of
the issue of these conferences and so on. Did the Judicial Conference
adopt any policy with respect to either attendance at these conferences or
limiting honoraria, or reimbursements, or whatever?
JUDGE GINSBURG: Well the pay raise that came in 1991 from the quadrennial pay
commission was part of the Ethics in Government Act, I believe. In any
event, it provided that no member of the Congress or a judge, could take
an honorarium for a speech, or an appearance, or what have you. Now the
origin of that - I told you the origin of the cap on judicial earnings from
outside teaching - the origin of that was that there was some scandals in
the Congress about honoraria which were, I guess, disguised political
contributions or disguised gifts really to the member. It didn't have to go
towards the campaign or anything. And so when they wrote that they …
DANIEL MARCUS: Brought in the judges.
JUDGE GINSBURG: Yes. They do these things across the board because politically the
Congress doesn't want the judges to have better treatment. There was one
senator who told a colleague of mine most of that's “just envy,” but they
also use it as a way of saying we have to have a pay increase because the
judges have to have a pay increase. Parity made me do it. So the
honorarium ban - although there had never been an instance that anyone
knows of from the judiciary - extended to judges and the Executive
Branch. We had a couple cases in this circuit where it was applied to
people in the EPA. One of them goes around on his own time and gives
talks and he had a First Amendment case that he won. But we specifically
said that for upper level employees it might be a different situation
including, of course, having it apply to ourselves and Congress. We didn't
say anything, but the most senior executives at EPA were not covered by
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that ruling. This was a senior career woman. She has 15 years’ experience
with a great deal of expertise and something to say.
But at any rate - so yes - that came in. But what the Judicial Conference
did was to issue some regulations. One of the regulations is that although a
judge cannot accept an honorarium - and by the way there's a $2,000 limit
on this - a judge can direct a contribution from the sponsoring organization
to a registered charity. It never touches the judge’s hands. And to the
extent that a judge feels an obligation to make a donation anyway as an
alumnus or what have you, it confers some benefit as a result. But it wasn't
abused then and it's not abused now under this ruling.
There's one other aspect. The judiciary set up a disclosure system on the
Internet. A sponsoring organization notifies the administrative office of
the event and maybe who's speaking or who's appearing. And then any
judges who attend report that as part of the financial disclosure process or
parallel to it at the same time I think. They report on the Internet if they
attended a sponsored event or a seminar.
DANIEL MARCUS: Is it required that the reimbursement for expenses or the costs get reported
or not?
JUDGE GINSBURG: I think it is. And they can't be accepted if it's for - and this was always true
- if it's for luxurious accommodations.
DANIEL MARCUS: Oh I see.
JUDGE GINSBURG: That's always been the case.
DANIEL MARCUS: Can't get the penthouse suite, huh?
JUDGE GINSBURG: No. So that system is in place. The Law and Economics Center at George
Mason, originally at Miami, continues to have these programs for judges
and complies and the judges comply with this reimbursement and
disclosure policy. And the next one coming up is done in conjunction with
the American Bar Association. Most of them are done unilaterally.
Sometimes they co-sponsor an event. It's never been a problem.
DANIEL MARCUS: There was something you want to add, Judge Ginsburg.
JUDGE GINSBURG: I distracted myself and didn't fully answer your question about judges
attending an antiregulatory seminar. Although I did say, I think, that a
more accurate description is a practical seminar on what works, what
doesn't work, what can be done to make things work.
We live in a world of scarce resources, and economics is the science or
study of the trade-offs that have to be made. And those trade-offs are made
every day by all of us in our daily lives, more self-consciously in making
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commercial decisions, major purchases, and so on. They're made every
day by government agencies, by the Congress, and they're going to be
made in a more rational and self-conscious way if the decision makers
have some understanding that there are no free goods, that there are only
trade-offs, and that's what makes an informed decision a difficult one.
Ignorant decisions are easy to make when you don't know much about
what you're doing, but informed decisions are difficult.
And to the extent that people of all walks of life - I'd mention religious
leaders as well, federal judges, and law review editors - understand that
they're going to be more rational in their analysis of what they're doing.
This court spends a great deal of our time asking agencies what we hope
are probing questions about what they've done and counsel who raise
objections to what they've done are doing the same thing. Some of those
objections are ill-founded to the point of being silly and others are quite
perceptive from an economic point of view. And the agencies try to
respond in kind. If the judges didn't know what the two of them were
talking about we'd be in a sorry pass. And if we know more than what
they're talking about, so much the better.
Steve Shavell, an economist on the Harvard Law faculty, was an expert
witness for the defense in the Agent Orange case in front of Judge
Weinstein in Brooklyn. He said he got through his cross unscathed but
then the judge started and that’s when it became really difficult for him.
That’s the kind of person one should want on the bench.
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DANIEL MARCUS: This is Daniel Marcus interviewing Judge Ginsburg on December 5th,
2013. Today we’re going to discuss sort of the heart of the D.C. Circuit’s
judicial role in most people’s minds, which is the review of decisions by
administrative agencies, particularly in rule-making cases.
And you, Judge Ginsburg, came to your job as a judge with a fair amount
of background in that area from your experiences both in teaching and at
OMB during the Reagan administration. I’d like to ask you if you could
talk a little about your approach to review of the record in these major
agency rule-making cases and how you approached the application of the
arbitrary and capricious standard of review.
JUDGE GINSBURG: In a major rule-making proceeding before one of the administrative
agencies, the record can be tens of thousands of pages. The agency is
required under the APA to seek public comment, and that becomes the
occasion for every interested party, any interest that’s going to be affected
or might be affected by the rule, to submit comments to the commission
and submit the results of various studies, and in some cases, to marshal
letter writing campaigns by large numbers of people; union members in
some instances, trade association members and others. And so the record
may contain an enormous amount of material that the agency, under the
APA, is charged with considering.
Now, that they receive a thousand identical postcards from consumers or
trade union members doesn’t really and shouldn’t affect their judgment
about how to proceed. But when they receive an academic study or a
commissioned, commercially-done study in support of some interest, they
are supposed to take account of that and to answer any significant
objections that are raised in those submissions. It may at first strike one as
dismaying, but it’s not uncommon for the agencies to contract out to a
consulting firm, a so-called Beltway Bandit, the task of sifting through and
analyzing these submissions. But at the end of the day, the agency has to
formulate a response to any significant objections and either alter its
proposal in keeping with that or explain why it doesn’t need to.
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This whole procedure is quite unlike what was envisioned when the
Congress in 1946 passed the Administrative Procedure Act. It became
elaborated through a long series of decisions, primarily from this court in
the 1960s and 1970s, and I might even say primarily under the
stewardship and guidance of Judge Leventhal, although of course the
majority of the court was required to accomplish this.
But the result was a process which is, on the one hand, much more
informative and informed and transparent than might have been
contemplated by the framers of the APA. And on the other, much more
elaborate, costly, and time-consuming than anything that they could
possibly have contemplated.
But I think it was an entirely salutary development, because it ameliorated,
to some extent, the consequences of broad congressional delegations of
authority to rule-making agencies under statutes that in many instances,
particularly in environmental cases, dealt with complex scientific
materials with which the agencies, at their founding, were really inexpert.
And although they developed expertise over the years, they were I think
better off, as was the country, for their being subject to the kind of check
that is imposed when they have to explain themselves fully and respond to
any significant objections that were raised. Ideally, it’s really quite an
admirable way of doing government, but it is costly and slow.
DANIEL MARCUS: And I guess that process was further developed as a result of the executive
branch actions of the Office of Information and Regulatory Affairs and the
executive orders that were issued by presidents in the 1970s and ‘80s and
‘90s.
JUDGE GINSBURG: Well, the role of the Executive Office of the President and of executive
branch review before agencies propose or finally adopt a rule was a bit
late in coming to the issue. The first executive order was President
Reagan’s in February of 1981. Prior to that, the practice was informal and
infrequent, developing from a few instances during the Nixon
administration and Ford to something more recognizable as what became
the modern process under President Carter; his Executive Office referred
perhaps 25 rules in a year, or I shouldn’t say referred, but received perhaps
25 rules in a year from the agencies.
President Reagan’s executive order in 1981, the basic framework of which
has been retained by every president since, subjects to pre-issuance
scrutiny a vastly greater number of rules coming from the executive
departments. It also exempts a great number of rules, for instance, tax
regulations, personnel matters, internal agency procedures, and tries to
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focus on those that are of public import and have a very substantial cost,
that is to say, $100 million or more.
DANIEL MARCUS: I guess my point or question is perhaps that the executive order process
led the agencies to become more diligent and more sophisticated maybe in
their economic analysis and cost benefit analysis and analysis of scientific
materials.
JUDGE GINSBURG: Well, I have no doubt about it. Bear in mind that the executive orders do
not apply to the so-called independent agencies, but only to the purely
executive departments. An illustration of the way in which the executive
order affected internal agency procedures and I think the quality of their
rule-makings came to me from Milt Russell, who was the PhD economist,
who had come from Resources for the Future to the Environmental
Protection Agency as the head of their Office of Policy and Planning. He
said the executive order was the best thing that ever happened to his office
because now, before the agency issued rules coming from, say, the air
office or the water office, they wanted to get his input, because basically
he was going to ask the same kind of questions that OIRA was going to
ask. And so rather than send it over to OIRA to have them point out some
fairly obvious analytical errors, they had their own capacity in-house and
now they started to use it for the first time in this way.
DANIEL MARCUS: So did you as a judge see improvement in the quality of executive branch
agency rule-making records over the years, or not?
JUDGE GINSBURG: I think that there has been improvement, but I’m not ready to attribute it
all to OIRA’s pre-review. In, fact, I’d be more inclined to attribute it to
some rejections in this court; that caused some of the agencies to pull up
their socks and do a better job. And, I should say, over the last 27 years
that I’ve been here, I have seen a growing internal body of experience and
expertise within some of the agencies, and particularly the EPA.
The EPA was handed the most difficult set of problems of any federal
agency. And starting from not quite ground zero - because it was formed
by consolidating some preexisting authorities from around the
government. But starting close to zero because it was handed these
extraordinarily complex mandates from the Congress only after it came
together as an agency in the Nixon administration.
The Clean Water Act, particularly from the first round of amendments
going forward; the Clean Air Act from its inception; and RCRA,
Resource, Conservation and Recovery Act - that deals with superfund sites
of highly polluted ground conditions. These are extraordinarily complex.
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Plus, they intersect with a scientific and biological medical information
base about the effects of pollutants on human health and the environment
as to which there’s been an enormous growth in knowledge and in the
number of studies performed. And by the way, it’s the EPA that maintains
the authoritative database on carcinogenesis for the world.
Now, these studies were done by academics, very few of them
commissioned by the agency. But the vast majority are academic research,
much of which was being done anyway before the agency came into
existence and would continue, and more of which would have been done if
the agency had never come into existence, but which are then, in a way,
conscripted by the agency as a source, an important source, of policy
guidance.
A perpetual problem in my view is that the research is done in the
scientific tradition that rarely leads to firm conclusions upon which policy
can confidently be based. Any given study is but a contribution to a
continuing flow of studies, and very few scientists conclude their study
with a claim to have shown a firm causal relationship between, for
instance, exposure to some substance and carcinogenicity or mutagenicity
or any other adverse human health or mammalian health consequences.
But the agency doesn’t have that luxury; under the statute, it has to draw
conclusions and make policy decisions that have enormous implications
for the economy as well as for the health of the public, and that puts it in a
perpetually somewhat awkward position of drawing inferences from
studies that don’t themselves draw those inferences.
DANIEL MARCUS: And of course, the agency also has to deal in these different statutes with
an array of different decisional standards that Congress gives it, some of
which are exclusively health-oriented, some of which require judgments
about practicality, some of which require a weighing of costs and benefits,
and that makes their job even more difficult, I suppose.
JUDGE GINSBURG: Well, it does, because if they’re required to set a standard that conforms to
or takes advantage of the best available technology or the best available
and affordable technology or some other formulation, then the back end of
their analysis is an entirely different proposition than the one at the front
end dealing with environmental consequences, so that calls for yet another
set of disciplines to be brought to bear.
And all of this is done on a scale that is not just challenging but almost
insurmountable, because, with few exceptions, the agency’s mandate runs
nationwide. And they deal with things that really do not have any
interstate significance, and most of which, in the light of experience,
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would more properly have been left in the hands of the states or left
unregulated because their contribution to the aggregate output of any
given pollutant is trivial. Whereas the vast majority of the emissions of
any given type come from a much smaller subset of point sources, the
regulation of which would have been fully adequate to the task and much
more efficient, much less complex, and much less distorting of the
economy.
But we have these statutes, and almost everybody who’s really familiar
with the field I think tends to agree that they’re quite outdated and need
revamping of one sort or another. There’s disagreement, of course, among
people on how exactly they should be changed. But further complexity is
not being recommended, and almost everybody I think would agree that
the task could be accomplished more effectively if the concern were
focused on large contributors.
DANIEL MARCUS: The problem that the agencies have in dealing with very general
congressional standards in their statutes was illustrated by a celebrated
case in the late 1990s called American Trucking Association, which
involved a major EPA Clean Air Act regulation of air quality standards for
particular pollutants. And that was a case in which Judge Williams and
you wrote - Judge Williams is the author of the opinion - wrote an opinion
that seemed to breathe new life into an old doctrine, the nondelegation
doctrine. You were faced with an agency regulation, an EPA regulation,
which had selected a limit on emissions. I may be getting that wrong, but
had adopted a level, under an air quality standard, that the court found had
not been adequately explained as to why that particular limit had been
selected.
And what this court did, as you recall, was to say that in the absence of an
intelligible standard for selecting the limit by the EPA, the regulation had
to be set aside and sent back because there was a violation of the
nondelegation doctrine that the court found. That decision was reversed by
the Supreme Court. Let me just ask you about that case and what your
thinking was, you and your colleague’s thinking was, in using the
nondelegation doctrine, and what your reaction was to the Supreme
Court’s reversal of your opinion.
JUDGE GINSBURG: The standard for the constitutionality of a delegation from the Congress to
an administrative agency has long been that there must be an “intelligible
principle” by which the agency can be guided, and that’s to be found in
the statute.
But the Supreme Court has only, on two occasions, the most significant
being the Schechter Poultry case and the National Industrial Recovery
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Act, held that a statute, an Act of Congress, did not contain an intelligible
principle for the delegee to follow. There have been only a few other cases
in which the matter was raised, and in those cases the Supreme Court
always said there was an intelligible principle.
In the case before us, which came to us as American Trucking Association
v. EPA and came out of the Supreme Court as ATA v. Whitman, referring
to the Administrator of the EPA, the agency adopted a National Ambient
Air Quality Standard, or two of them, one for ozone and one for
particulate matter. Both standards represented a tightening of a preexisting
NAAQs in terms of the amount of the permissible concentration of these
pollutants in any given area.
The agency was basically unable to explain why it chose the stopping
point that it chose; it made the point that the more stringent standard
would have beneficial health effects, which is undeniably true, because in
each case the pollutants in question were characterized by the agency as
being non-threshold pollutants. That is to say that there was no safe level
of exposure.
Now, this is a construct that is I think largely a matter of convenience, not
a matter of any scientific certainty. In fact, it reflects scientific uncertainty.
It’s impossible to say that a small exposure is harmless simply because the
epidemiological evidence for that is not available. And the experimental
evidence to show that sort of relationship by exposing laboratory animals
to small doses would require, in some cases, millions of laboratory
animals over three generations simply because one would be looking for
such small differences of degree, so it’s totally impractical.
So the agency adopts what’s called a linear dose-response assumption, in
which it assumes that the greater the exposure, the greater the toxicity, and
therefore, the morbidity and mortality, for lack of any better assumption.
Now, there are competing approaches one could adopt, but this is the one
the agencies adopted.
It’s axiomatic that less exposure, therefore, is better, and the question
arises, well, how little is little enough? Under a 1979 case in our court, this
court had told the agency that in setting the NAAQs, the National Ambient
Air Quality Standards, it could not take cost into account; it was a case
called National Lead Industries. And so the obvious metric for
determining how much is enough or is too much was disallowed, and that
left the agency really at sea as to by what criterion it could find a stopping
point.
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And the decision that we reached in the ATA case was simply that the
agency had not identified any such rationale for a stopping point, it had
not gone to zero tolerance, but it could not really explain why it had
stopped where it had, and the question was whether it could find such a
stopping point. And we’ve suggested one possibility as an example that it
might consider, but we were not mandating that.
So the argument had been made by the people challenging the regulation
that it was an unconstitutional delegation of legislative authority to the
agency without an intelligible principle, and that seemed to be an almost
irresistible conclusion since the agency had not produced an intelligible
principle and there was none that we or they could discern on the face of
the statute.
DANIEL MARCUS: And if I can interrupt. The statutory standard was something like set it at a
level requisite to protect the public health.
JUDGE GINSBURG: Requisite to protect human health and the environment, I believe. So
requisite is not really a very discriminating term. If they could have
considered cost, then they could have told us what was requisite.
I was familiar with a case brought in this district before a three-judge
district court challenging the wage and price controls imposed by
President Nixon. And Judge Leventhal wrote an opinion upholding the
delegation of emergency authority to the president to control all aspects of
the economy, including wages and prices, under broadly defined
circumstances. This is really giving him discretion to declare the
emergency, and that was not judicially reviewable. And the regulations
that accompanied the statute in question really didn’t give the president
any guidance or controls.
But there was experience under the Korean War and World War II price
controls that would have informed any intelligent implementation of the
statute. And I thought Judge Leventhal quite creatively but correctly said,
well, the statute is enacted against this background with which everyone is
familiar, and the agency can be expected to do as its predecessors did,
what is necessary to confine its own discretion within constitutional limits.
That seemed to fit the bill perfectly here, and I brought it to Judge
Williams’ attention. Therefore, rather than striking down the statute as
unintelligible, we thought it would make a great deal more sense to let the
agency, now that it’s on notice of this problem, try to deal with it. And
when you consider that since 1984, in the Chevron case, the agency has
had final interpretative authority to say what a statute means, within
reason, it seemed doubly appropriate to let the agency do that.
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In subsequent years this issue has arisen as follows, really a related issue. I
think the case that most typifies it is Brand X in the Supreme Court.
Suppose the court interprets a statute to mean A, and then later on, postChevron, the agency interprets it to mean B, and that’s challenged as
inconsistent with the precedent set by the court. Well, is the court to say
Chevron applies and the agency can effectively overrule the court’s prior
statement of what the statute means? Or alternatively, is it that that was the
authoritative interpretation and Chevron doesn’t affect that?
In ATA we weren’t stuck with a prior interpretation, except National Lead
ruling out economic cost, but it did seem consistent to me with the theory
behind Chevron-- i.e., that the Congress delegated interpretive authority to
the agency--that we ought to let the agency interpret the statute in such a
way as to make it constitutional if it can before we say it’s
unconstitutional. Well, the Supreme Court didn’t get to that stage because
they stopped at the threshold question of whether the statute was, on its
face, lacking an intelligible principle and therefore unconstitutional. And
they found in the statute that the standard to which you alluded, requisite
to protect human health and the environment, was indeed an intelligible
principle.
Now, saying that it’s intelligible and making it intelligible are two
different things. And so I take that not to mean that the statute is
intelligible; I think that stupid and nonsensical. I take it to mean that the
courts are not to apply the standard of intelligible principle because it’s
without content and is no longer a constraint on legislative delegation,
which would mean that tomorrow the Congress could say all departments
and agencies are hereby delegated authority to do what they think is in the
public interest and we’re going home and adjourning for the remainder of
the term, and all future Congresses may do the same. It’s a complete
abdication of judicial responsibility for the proper workings of the
relationship among the branches.
DANIEL MARCUS: That’s right. So essentially in your mind, the Supreme Court in the
Whitman case reversing your decision in American Trucking was
essentially abandoning or virtually abandoning an important separation of
powers principle.
JUDGE GINSBURG: Yes. It was a memo to all departments and agencies:henceforth, you’re on
your own, don’t worry about the courts.
DANIEL MARCUS: This may be a dumb question, but can’t your basic arbitrary and capricious
review authority perform some of the same function of forcing agencies to
develop intelligible standards for applying vague statutory principles? In
146

other words, in this case, couldn’t you have just said, gee, the agency
hasn’t explained adequately why it chose this particular level, what the
basis is for that? It hasn’t explained how much is too much, to use the
colorful phrase in the opinion, and send it back for explanation.
JUDGE GINSBURG: Well, there’s certainly many an instance in which that’s exactly what
happens, before this case and after this case. The problem is rarely
presented of an unconstitutional delegation, or the claim or the argument.
In fact, when I was clerking for Judge McGowan, he said once to a lawyer
in oral argument, “Well, Counsel, isn’t there a delegation problem here?”
And the lawyer said, “Oh, Judge, we don’t argue that anymore.” So surely,
as you’d suggest, a lot of the product produced by an agency unguided by
an intelligible principle may be inexplicable, or at least inadequately
explained and sent back. But if you send it back to an agency, –saying that
you haven’t adequately explained yourself in terms that resonate with the
statute, and the agency comes back as saying either, well, that can’t be
done, or more likely - or here’s another try and it’s equally untethered to
the statute, there’s no end in sight as a solution.
DANIEL MARCUS: Yeah. Well, you adverted, of course, to the agency’s broad authority under
the Supreme Court’s Chevron decision to define, to elaborate on and
define statutory terms to interpret, to interpret its statutory mandate.
You’ve seen the application of the Chevron case over 25 years now and
the various variations that have come out of other Supreme Court
decisions in recent years. What’s your view as to whether the Chevron
decision--now that we have all this experience with it--does it strike the
right balance between the role of the courts and the role of the agencies in
interpreting statutes? And if you were the king, what would you do?
JUDGE GINSBURG: Well, I think it does correct an excessive use of legislative history which
was indulged by this court to reject agency interpretations of the statutes
they administer. That was only part of the court’s microscopic review and
policy intrusions into agency policymaking, that really long predated
Chevron. It first surfaced in the Vermont Yankee case in which the
Supreme Court said, again I think correctly to this court, you may not
write into the APA procedural requirements that are not in the APA.
Now, that doesn’t mean it didn’t make a dent in the requirements for an
explanation of the rulemaking. And the APA requires the agency’s final
rule to be accompanied by a “concise general statement of basis of
purpose.” As things have evolved, concise has come to mean its opposite.
That has not drawn fire from the Supreme Court or elsewhere, but the
mix-up had some academic commentary about agency petrification.
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But it really did put this court back on its heels after a long period of evergreater supervision of the agencies, and I think on the substantive
interpretive front, that Chevron performed the same corrective function.
In 1985, when I was at OIRA, I gave a talk in January to the
Administrative Law section of the American Association of Law Schools,
which was meeting in Washington, and I referred to “the arrogant and
intrusive D.C. Circuit.” And there was an audible gasp among the
administrative law professors who loved what the court was doing and
gave them much fodder for their apparatus. But I think that was a fair
characterization: arrogant and intrusive. And it took at least those two, and
there may be a third less famous Supreme Court decision, to have changed
that.
The third one that I’m thinking of actually has a lot in common with
Whitman v. ATA, or ATA v. Whitman, and that was Beach
Communications. There, the question was whether the FCC had a rational
basis for a regulation that determined that an antenna placed on the top of
a building and bringing television signals into the building for its residents
was not a cable system for purposes of federal jurisdiction and was
entirely a municipal proposition. Whereas if the wires crossed the street
and brought the same signals even to a co-owned building and its
residents, then it was a cable system within the federal jurisdiction.
That was challenged, and we asked the lawyer for the FCC what the
rationale was for that because it wasn’t really apparent in the briefs. And
the answer was “A district judge in North Dakota or somewhere made us
do it.” So we said, “Well, that’s not a reason, an explanation geared to the
statute.” So we sent it back to the agency to come forth with another
explanation, and they couldn’t. They said basically they didn’t really like
the regulation they put out, but they put it out under compulsion, and so
again they came back with no defense of it. And so we held - Judge
Edwards wrote that opinion. I joined; Judge Mikva dissented. We held
there was no rational basis for the decision.
In researching that, I think there were at the time - I found only two
appellate decisions rendered in the 40- or 50-year period since the
Supreme Court had imposed the rational basis standard, that had found
something did not have a rational basis; this would have been the third.
It went to the Supreme Court, and Justice Thomas wrote the unanimous
opinion for the court, the gist of which was that the courts are not to
determine that anything is irrational for another generation. Why? Well, I
believe - I know one of the rationales advanced I think by Judge Mikva
was that, well, this stupid regulation would spur innovation to circumvent
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it; that’s a rationale?. Well, Supreme Court didn’t endorse that nonsense.
But it did say - I believe it said - it may not be presented by the agency,
but if the court can imagine a rationale for it, then it has to affirm under
rational basis review, and it came up with something tissue-thin to that
effect.
So the Supreme Court has put the judiciary out of the business of
reviewing agency economic regulations, basically, for rationality. They
still have to meet the standards of the Administrative Procedure Act, but
they’re not constitutionally infirm for lack of rationality under the equal
protection clause. Just as under the Whitman case, the statutes are not
constitutionally infirm for want of an intelligible principle. And so that the
regulatory state is gobbling up what’s left of the economy is not too
surprising.
DANIEL MARCUS: But you don’t have the same criticism of Chevron; that it’s led to the
agency’s supplanting the courts as the interpreters of the law.
JUDGE GINSBURG: I think it was a useful corrective, but perhaps more so than ideal. And so
the question is whether there’s a happier medium than Chevron itself
prescribes. And I think the Supreme Court, and to some degree the lower
courts, have equilibrated the contending forces and tried to reach a more
reasonable accommodation.
DANIEL MARCUS: So the Supreme Court is gradually moving a little more back toward the
role of the courts.
JUDGE GINSBURG: Ten thousand questions; everything had to be reexamined, plus new
questions that were raised. And the court itself has recognized that the
broad mandate of Chevron - that the opinion in Chevron has to be
tempered somewhat. And one of the, I think, influential points was made
by Cass Sunstein in an article entitled “Chevron Step Zero.” You know, at
what point do we even get into Chevron? So the court said, at Step One of
Chevron, using the customary tools of statutory interpretation, determine
whether the Congress has addressed the specific question at hand. Well,
it’s not that often that the Congress has addressed the specific question at
hand, and very few cases are resolved at Step One. Some are, but a far
greater number go on to Chevron Step Two.
And particularly with legislative history having fallen into desuetude and
distrust, Step One is not as manipulable as it might have been in the past,
or pre-Chevron, because legislative history could be used to say that
Congress considered everything under the sun, in some cases anyway.
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So we get very frequently into Chevron Step Two, as to whether the
interpretation is reasonable, and that’s not materially different in temper
from the APA approach. It’s a different question, but it’s asked in the
same spirit of indulgence for the agencies. I may have mentioned at a
previous time coming into a conference after argument in a Federal
Energy Regulatory Commission case, a colleague of mine saying - well,
by way of suggesting we deny the petition for review - saying, “Well, I
don’t see here anything other than the ordinary lunacy.”
And, you know, there is a standard that you could put that way. The
ordinary lunacy passes muster and it’s the extraordinary lunacy that we
catch.
DANIEL MARCUS: Yes, although I think you told me that - in an earlier interview - that FERC
had gotten better over the years.
JUDGE GINSBURG: No question.
DANIEL MARCUS: And they’re now doing a pretty good job.
JUDGE GINSBURG: No question.
DANIEL MARCUS: Maybe a useful segue into an agency that you had a lot of experience with
as a teacher and now as a judge, as a teacher and a case book writer, and
that’s the Federal Communications Commission, which your opinions that
I’ve seen, including some fairly recent ones, suggest that you think maybe
isn’t doing as good a job as it could be in rulemaking proceedings,
applying statutes with very general standards like public interest and so
on, but… Well, let me just ask you the FCC is dealing with these big
issues of competition and markets. And am I right in thinking that your
opinions reflect a view that they haven’t always been handling those
issues very well?
JUDGE GINSBURG: From the inception of the FCC, and particularly from the inception of the
television licensing era, the Federal Communications Commission has
been - their performance with some notable exceptions could best be
captured in a single word which I will delete from the transcript.
It has been an agency that has a confusing and conflicting mandate from
the Congress, captured by extremely well-organized interest groups; its
analytical capacity has varied from excellent to very poor over time, with
no consistent direction of improvement or deterioration; it just varies. And
a mentality that was so frozen in the earlier era that the Congress has had
multiple occasions to intervene and to point it toward the modern world. It
has been, throughout its history, a troubled and largely inept agency.
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The post-war era begins with a moratorium on television licensing while
the FCC figured out what it was going to do that set us back seven years.
Another moratorium on the introduction of color television until it selected
a system from whoever lobbied it most effectively; there were two
competing systems. A complete lack of imagination. An exercise in
futility, and ultimately corruption, in the licensing of television stations
throughout the 1950s and into the ‘60s.
Now, I say that because the agency held extraordinarily prolonged,
detailed, and futile comparative hearings, trying to choose among
applicants for licenses on the basis of a large number of criteria that it
promulgated. The initial decisions of its administrative law judges were
reversed by the commission about 50 percent of the time.
The award of television stations without exception followed whether the
newspaper applicants - which the agency favored on the ground that they
had the news gathering capacity - without exception, followed the pattern
of editorial endorsement of President Eisenhower or not. And of course, it
culminated in the famous vicuña coat that brought down Sherman Adams.
It was a mess. The comparative hearings were a complete waste of
everyone’s time. There’s a recorded incident in which a member of the
commission, I think a chairman, said - a former member of the
commission said to a then present member of the commission, on the
question of abolishing the comparative hearings, he was out practicing law
again: “You know, you’re going to have children to put through college,
too.”
It’s really a scandal in every sense of the word. The cable television
industry emerged from the community antenna television industry. It
comprised operators who erected an antenna in areas of mountains and
areas that otherwise were unable to receive over-the-air television station
signals and distributed them by wire to people’s homes.
In Ithaca, New York, that was somebody who was trying to sell television
sets in a store, and so put up an antenna to do this so that people would
buy television sets. That evolved into the cable industry; that is to say,
operating in places where television over the air was readily available.
And in 1972 the agency promulgated the cable television report and order,
which so burdened the cable industry as to be quite obviously an
intentional homicide, or whatever you’d call the murder of an industry,
basically doing the bidding of the broadcasters who were its constituents.
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And it wasn’t until the early 1980s that that was repudiated, and of course
cable television came quickly to be what it is, and then broadcast satellites
joined the fray. And now telco is delivering fiber optical service, and we
have a horn of plenty, delivering a wealth of signals that the FCC never
could have imagined, never encouraged, and would have stifled. The
reorganization of the telephone industry was something completely
beyond the FCC’s capabilities. And they’re not entirely to blame there,
because Judge Greene had a hand in it and the Justice Department,
although Judge Greene carries much more of the blame, I should say, for
his changes to what had been agreed between AT&T and the government.
And the attempt to introduce competition by the FCC, to introduce
competition among the regional Bell companies, fell entirely flat. Instead
they encouraged the leasing of selected facilities to competitive carriers.
So that as a practical matter what happened was that no one had an
incentive to build a competing system; they just leased facilities from the
incumbent system and set up small rivals to try to cherry-pick some of the
traffic. The Congress blew that away in 1996 with the
Telecommunications Act. Well, actually that didn’t solve the problem
either; the market solved the problem. It was an extremely difficult
problem, I have to say, this transition. But the FCC did nothing to
facilitate it.
DANIEL MARCUS: Although the FCC did take some deregulatory actions on its own in the
broadcast area in the 1980s and 1990s.
JUDGE GINSBURG: Yes. When Mark Fowler became chairman, in the first Reagan term, he
was set on deregulating as much as possible and set in motion, although
I’m sure it didn’t happen on his watch, the repeal of the Fairness Doctrine.
DANIEL MARCUS: Right.
JUDGE GINSBURG: In my view it was unconstitutional to begin with, and the Supreme Court
never reconciled Red Lion with its Miami Herald decision because they’re
irreconcilable. The scarcity rationale on which the Fairness Doctrine had
been predicated had long since disappeared with this cornucopia of
programming options.
So we have a world that is created largely in spite of the FCC. Now, the
allocation of spectrum, again I think under the direction of the Congress,
has been put on a reasonable basis because it’s auctioned off, and that has
brought billions of dollars into the federal coffers; billions more were
foregone by the crazy old licensing scheme, but the Congress had
mandated that, too.
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DANIEL MARCUS: And by the time you got on the court, the crazy old comparative hearing
world was coming to an end pretty much.
JUDGE GINSBURG: Yes, I think so.
DANIEL MARCUS: And in fairness - I don’t want to defend the FCC too much, but sometimes
Congress - while Congress has pushed them in a deregulatory way and a
pro-competitive way in some situations, in other situations, Congress has
continued to protect the broadcasters with must-carry rules and so on.
JUDGE GINSBURG: I think they had a genuine public interest concern with must-carry. I do. I
don’t think it was purely a function of capture. But it’s much harder to
capture the Congress than the FCC.
DANIEL MARCUS: Yes. Well, with that background, let’s turn briefly to a couple of your
decisions reversing rule-making decisions by the FCC. The case I wanted
to ask you about, Judge Ginsburg, because it’s quite an important and
unusual case, is the Fox Television Stations case in 2002 in which the
Congress, as part of the Telecommunications Act of 1996, the big reform
statute, had made a dent in some of the commission’s ancient multiple
ownership and cross-ownership rules, but had left some of the major rules,
rather than repealing them itself, because they were being lobbied by
various sides I’m sure Congress instructed the FCC to decide whether to
repeal or modify particular rules, I guess the most important of which was
the rule limiting the number of stations; the national ownership limit rule
for owners of television stations.
And the FCC, after holding an inquiry and a proceeding, decided not to
change the rule, and indeed, argued to you, I guess, when their decision
not to eliminate the rule was challenged, that that wasn’t really reviewable
by you. You had no trouble finding it reviewable, and indeed then you
held that it was arbitrary and capricious, the decision not to repeal or
modify the national ownership limits was arbitrary and capricious, and
you sent it back to the commission. It’s unusual for the court to be
reviewing a decision by an agency not to change a rule. How did you view
this case, and what led you to write such a strong opinion?
JUDGE GINSBURG: The statutory mandate here made the case really sui generis. Well, that’s
not quite true. It created a generic, a new category of potential cases, but
there had never been anything like this before. Ordinarily, the failure to
repeal a rule comes to the court, if at all, and it does from time to time, by
someone petitioning the agency for it to convene a rule-making for the
purpose of repealing an existing rule. The agencies frequently denied 153

ordinarily denied those, and occasionally when one will be denied, it will
be the subject of a petition for review in this court.
But that implicates strongly the agency’s allocation of its resources. To
spend its resources repealing a rule rather than doing the things it deems
more important is a decision that’s very difficult for a court to secondguess, and we generally are very deferential to the agency’s various
decisions on the allocation of their resources. And so those petitions never
or almost never prevail because the agency’s burden of explanation is
quite modest.
The Telecommunications Act did something new which was to say, “The
commission shall review its rules adopted pursuant to this section and all
of its ownership rules biannually as part of its regulatory reform review
under Section 11 of the Communications Act of 1934 and shall determine
whether any of such rules are necessary in the public interest as a result of
competition. The commission shall repeal or modify any regulation it
determines to be no longer in the public interest.” So the initial delegation
is obviously to the agency to perform this exercise, but with a push, and a
degree of deference, because the question is for it to determine whether a
rule is still in the public interest. Well, that part is on a footing with most
APA review. The agency determines a new regulation would be in the
public interest and promulgates it. Here, the agency determines that an
existing regulation is still in the public interest and it fails to repeal it or
declines to repeal it or modify it. So by the time it gets to us it’s on the
same footing, unlike the ordinary petition for review of a decision not to
revisit a rule.
DANIEL MARCUS: So it’s more akin to a re-promulgation of a rule almost.
JUDGE GINSBURG: Yes, but with specific criteria laid down by the Congress. And so the
agency did review or revisit its national television station ownership rule,
which limited the number of stations that could be jointly owned and its
cable system cross-ownership rule.
DANIEL MARCUS: Cable-broadcasting.
JUDGE GINSBURG: Broadcasting cross-ownership rule, which prohibited joint ownership of a
cable system and an over-the-air broadcast station serving the same
market, in any part of the same market really.
The commission had looked at the national television station ownership
limit in the past; it had raised it from I think originally three to seven and
then to twelve, and had done so on the basis of a study and an analysis of
the industry; I think that was in 1984. The 1984 report was actually
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blocked by the Congress, not implemented by it. The agency reconsidered
the matter, and then its final decision was to prohibit ownership of stations
if in the aggregate, they would reach more than 25 percent of the national
audience; in any event, no more than 12 stations.
DANIEL MARCUS: I think isn’t it 35 percent JUDGE GINSBURG: No, it was - definitely it was 25.
DANIEL MARCUS: Oh, I see. At that point it was 25 percent, yeah.
JUDGE GINSBURG: And that was the rule from it going forward until the 1996 Act, when the
Congress told it to eliminate that rule and to go to 35 percent.
DANIEL MARCUS: I see. Oh, Congress changed it to 35 percent.
JUDGE GINSBURG: Yes. So this was all the historical background against which it’s telling the
FCC to review every two years your existing rules on this topic, the
remaining rules on this topic, and repeal them when they’re no longer
required by the public interest in diversity and competition. And the
agency reviewed and retained both the cable broadcast cross-ownership
rule and the national television station ownership rule.
But the reasons it gave really didn’t stand up to scrutiny. It failed utterly to
respond to some of the arguments that were being made, which is not a
good sign for the health of a regulation.
DANIEL MARCUS: Does one attribute that just to incompetence, or that they didn’t take this
whole exercise seriously enough, or that they were motivated simply by
the inter- and intra-industry political considerations?
JUDGE GINSBURG: Well, the only one of those suggestions I would rule out is incompetence,
because the legal staff of the commission has always been pretty good.
DANIEL MARCUS: Yes. Yes, it has.
JUDGE GINSBURG: And in modern times, has been very good. So I doubt that’s the
explanation (Chuckling).
DANIEL MARCUS: But they failed to deal with the studies and so on.
JUDGE GINSBURG: Yes. I think some of the evidence on the record was so fatal, so
incontrovertibly undermining the rule, that in some instances they made a
feeble attempt at rebutting it, but in others, I think ignored some of the
evidence. So when we got to the merits of this case, there were quite a
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number of arguments on the table. And the industry did not prevail on all
of them either, but on enough to undermine the rules.
Now, the conclusion here was that the agency hadn’t adequately explained
its decision to retain these rules; that it was arbitrary and capricious doing
so on the record on which it was acting. And even so, the court remanded
the television ownership rule for them to see whether they could come up
with a defense.
DANIEL MARCUS: And why did you do that? Were you influenced by the fact that this was in
a repeal situation, where vacating the decision would have been
effectively forcing them to repeal a rule?
JUDGE GINSBURG: Well, vacating it would have ended the rule. But it was in part because the
arguments used against the agency were in part that it was disregarding
and contradicting findings it had made 20 years earlier. And the industry
had put in evidence about further proliferation of competing sources of
programming. Well, the agency - to quote the opinion, we said it’s “by no
means inconceivable,” that they might be able to rebut this evidence. They
hadn’t dealt with it. I mean we just don’t lightly say that this is gone and
it’s gone forever. Now, the cable-broadcasting cross-ownership rule we
did vacate. That was a rule that the commission had had two chances
already to defend. We had specifically sent it back at an earlier time with a
specific concern, and the agency hadn’t responded to that. That’s my
recollection anyway.
DANIEL MARCUS: So it wasn’t based on a feeling that there were weightier potential
concentration or antitrust concerns with respect to network ownership of
stations and network power nationwide that might… When I read the
opinion I thought perhaps it was related to some sense of the merits of the
two rules; that it was a bigger deal to vacate the nationwide concentration
rules than to effectively knock out the cable-broadcast local crossownership rule.
JUDGE GINSBURG: There is one difference in the consequences of vacating it. I’m not sure. I
may have misspoken about whether this had been before us earlier. I may
be confusing that with another case.
DANIEL MARCUS: There’s another cable-broadcast rule, yeah.
[Gap in recording of interview.]
JUDGE GINSBURG: Technological innovation; these are all under the public interest rubric;
technological innovation and universal service and service to every
locality and diversity and so on. In any given case, those six or so criteria
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are in conflict. There’s always one which the agency can identify to justify
what it’s doing.
The proliferation of criteria means that there are no criteria; that there are
no binding criteria. And then in the Securities and Exchange Commission
case, Business Roundtable, where the Congress gave it a mandate to
consider these three factors and didn’t say that you had to do the thing that
was most efficient on one or accomplished best one or two or three of
those purposes, it can rely on - if the agency does its job properly, and if
the court supervises at all, it can rely on the agency not to do things that it
has revealed to be inefficient, anti-competitive, or discouraging of capital
formation.
Now, it may have to make tradeoffs among those, if you have to consider
these things and defend them rationally, you’ll have a lot of discretion, but
it’s not unbounded. Just as no agency turns out a cost-benefit analysis that
shows that the costs exceed the benefits but we’re going ahead anyway. I
think the SEC would do the right thing, too.
DANIEL MARCUS: Yeah. So it is - what you’re saying, I take it, is if Congress says you’ve got
to consider these factors, then the agency has to do more than say, “We’ve
looked at these factors and we want…” And it has to explain why what it’s
doing is consistent with a consideration of those factors.
JUDGE GINSBURG: Well, that’s because the Congress acts against the background of the APA.
DANIEL MARCUS: Yes.
JUDGE GINSBURG: Requiring the analysis, as you said.
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DANIEL MARCUS: This is Daniel Marcus interviewing Judge Ginsburg on December 19th,
2013. We’re going to start the interview, Judge Ginsburg, by discussing
your antitrust decisions on the court. One of the areas of the law that
you’re most steeped in. And I thought we’d take the major decisions
chronologically. You had been on the court a year or so, when you got
your first anti-trust case, an unusual one, the Superior Court Trial Lawyers
Association.
That case involved a boycott, a strike if you will, by the Superior Court
Trial Lawyers to get the District of Columbia, I guess, to increase the
compensation paid to lawyers who represented indigent defendants in the
Superior Court in criminal cases. And let me just ask you, you ended up
writing a very interesting opinion that dealt with the difficult issues when
the anti-trust laws intersect with or collide with the First Amendment.
How did you come up with your approach to resolving that question?
JUDGE GINSBURG: Well the question was of course raised by counsel for the Trial Lawyers,
Don Baker, taking the position that the Trial Lawyers, by trying to get the
amount paid on these assigned cases raised were effectively petitioning the
government and had immunity under the Noerr-Pennington doctrine,
which relates to that aspect of the First Amendment, protecting the right to
petition government for redress of grievances. The Federal Trade
Commission had taken the position that this was a straight-up boycott in
which most or all of the competing firms, that is to say the lawyers who
accepted these appointed cases and belonged to the Association, had
agreed among themselves to withhold their services until they were given
a higher compensation and that no more need be said, basically. It was a
per se violation of Section 1 of the Sherman Act and, as said in the
opinion, that was correct insofar as it went. That is to say, all the elements
of a Section 1 violation were there, but that left still unresolved the
question whether the First Amendment right invoked here, nonetheless,
immunized the conduct from penalty.
The Supreme Court had decided a couple of prior cases of some relevance,
one of which I thought was the most relevant--Claiborne Hardware, in
which the black residents of a town in Mississippi boycotted a store as a
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civil rights matter because the store either didn’t hire or somehow didn’t
treat equally its black patrons or employees. And the Supreme Court had
held that that was conduct protected by the First Amendment.
Now that wasn’t petitioning the government; that was expressing their
own views on a matter of public importance. Here, it seemed to me that
we had a parallel situation. But it was the petitioning aspect as well as
expressing their views. And the idea that the antitrust laws would shut off
and shut up this avenue of expression, whether as political redress or free
speech, struck me as elevating the Sherman Act above all else rather than
trying to reconcile it with the First Amendment.
Judge Silberman wrote a separate concurring opinion in which he agreed
with that so far as it went, but thought that the task facing the FTC on
remand was a little bit different in the way that he related the Claiborne
Hardware case to another Supreme Court case that involved
longshoremen boycotting ships taking grain to Russia, I believe it was. A
political statement on their part. But he still signed on to the view that the
Federal Trade Commission had erred in their single-mindedness.
DANIEL MARCUS: So this was not a Noerr-Pennington holding, in which case the First
Amendment trumps the anti-trust laws, but a holding that because the
economic boycott was directed at achieving political action, there was a
First Amendment consideration that needed to be taken into account that
you couldn’t say was either per se a violation of the Sherman Act or
absolutely immunized.
JUDGE GINSBURG: That’s right. That’s right. And it seemed to the two of us, at least, that that
turned upon whether the dominant motivation was the commercial selfinterest of the lawyers or the political cause of increasing representation
for indigent clients in the Superior Court. That was Judge Robinson who
agreed with me on that. Judge Silberman thought the motivation matter
could be resolved and then remanded for some further fact finding.
But, of course, in fairness, the Federal Trade Commission, I think, would
have exceeded its remit had it decided that it could not pursue this case
because of a constitutional limitation. It could very well have simply, as a
matter of prosecutorial discretion, never gotten in to the matter at all. But
once having done so, I think it might have been inappropriate for it to say,
well, we find a per se violation but we’re going to stay our hand because
we think even though there’s no precedent directly on point, we think the
First Amendment immunizes the conduct.
The General Counsel of the Federal Trade Commission was then Mary
Azcuenaga who was a law school classmate and is a good friend of mine.
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DANIEL MARCUS: Oh really?
JUDGE GINSBURG: And when she took the matter to the Supreme Court--I recount it as a
contest directly between the two of us, which would have caused me, if
dispassionate, to bet on her. And, of course, her position prevailed.
DANIEL MARCUS: Yes, although…I’m a little surprised that it did. I haven’t read the
Supreme Court opinion, but I’m a little surprised that it did, given
Claiborne Hardware. If there had been a remand, what was your instinct?
Would you have predicted based on what you saw with the case on appeal
that the Commission would have or could have found that the economic
motivations were predominant and that therefore the Section 5 violation
could stand?
JUDGE GINSBURG: Well I think if they could have, they would have. But whether they could
have, I don’t know because they didn’t make a record on that.
DANIEL MARCUS: Fair enough. Okay, if there is nothing else that you would like to add
about that case, why don’t we move on to probably the most important
antitrust case ever decided by the D.C. Circuit, the Microsoft case in 2001.
I have some preliminary questions before we get in to the substance of this
decision. I think we talked about this a little in an earlier interview when
we were talking about the en banc practice of the court. But this was an
unusual case in that the court decided ab initio to hear the case en banc.
And is my recollection right that the reason for that was there were several
judges who would have to be recused in the case and therefore it seemed
to you and other members of the court that it made sense to have the case
heard en banc initially? Maybe I should just ask you about what the reason
was. I may not remember it correctly.
JUDGE GINSBURG: There were two reasons. I subscribed to one. Most of the other members
of the court subscribed to the other one, although I’m not sure that
anybody rejected my reason. But the proposal was made to hear the matter
initially en banc solely because of the importance of the case.
DANIEL MARCUS: Was that proposal made by the party, one of the parties, or by one of the
judges? Do you remember?
JUDGE GINSBURG: I’m not sure whether it was suggested by one of the parties. It may well
have been. But it was certainly advanced by the Chief Judge to the full
court to decide. It may have been by motion.
veral of the judges – and I believe the Chief Judge – thought that the case
indeed was of such singular importance that it should be heard from the
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outset by the full court. I objected that that seemed to me a very slippery
criterion. We had done that the previous time in the case of the Watergate
tapes, when I was a law clerk here for Judge McGowan. There were
several cases in the intervening 25 years that might have qualified as being
of great importance, not perhaps on the scale of the Watergate tapes, but
then neither was this case on the scale of the Watergate tapes, which
required every effort both to expedite the decision and to make it one in
which the credibility and legitimacy of the judicial action at every level
was as far above potential criticism as possible. And therefore I think the
court was right in the Watergate tapes case to take the matter from the
start en banc.
In this Microsoft case, I would not have done so on that ground, but I still
agreed that it should be heard by the full court because the number of
recusals was such that there were only seven active judges who could hear
the matter. Under the rules of our court at that time, a panel’s decision
could be reconsidered by the full court only by a majority vote.
A majority vote of the active judges, of whom there were, I believe, ten –
there might have been eleven – in either event would have required six
votes. With seven active judges, it would not have been possible if the
panel or if two judges on the panel went one way; the dissenter on the
panel and all of the other judges on the court eligible to vote could not
have reconsidered that decision.
And so a panel of three would have been set at large unsupervised without
the possibility of being reviewed by the full court in a case that was utterly
impractical for the Supreme Court to review in the condition in which it
then stood. With a record of 70,000 pages, including many many
documents, graphical documents that could not be reproduced or searched
digitally, although the rest of the record could, and a plethora of issues; it
was simply not ready for the Supreme Court to review it. And to remit that
to the decision of possibly two of our judges seemed to be unwise from the
point of view of making it a decision in which the public could have full
confidence if the panel divided.
Likewise expedition was of some value here. And if the government was
right, allowing this to drag out for an extra year so that it could be reheard
en banc if necessary, seemed bootless. Just as well to hear the case from
the outset by the full court of seven.
DANIEL MARCUS: Okay. One of the other unusual things about this case is that the opinion
for the court is per curium with no indication in the federal reports of
which judge was the author, which judges were the authors of the opinion.
First, can you tell me why that was done?
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JUDGE GINSBURG: Yes. The Chief Judge, Harry Edwards, in I would say a characteristically
wise and collegial move, suggested that the case not only be heard en banc
as we all ultimately agreed, but also that everyone participate in the
drafting of the opinion and take principal responsibility for at least some
sections – some were large, some were small – of the opinion, and that it
be subjected to intensive review by all of the non-authoring judges in a
manner that invited scrutiny well beyond what a non-panelist would do in
reviewing a circulating proposed opinion by a panel. And so it became a
collective product in a true way.
DANIEL MARCUS: And was that decision by the court at the recommendation of the Chief
Judge made at the outset or only after the case was argued and after the
conference took place?
JUDGE GINSBURG: Was it before or after [illegible] argued? I think it was after it was argued
because I think it was at the conference after argument where we decided
and discussed the case.
DANIEL MARCUS: I see. And was there any consideration given to following the practice that
is sometimes followed in panel opinions and lengthy opinions where there
is a division of labor of indicating which parts of the opinion were written
by which judge?
JUDGE GINSBURG: I don’t recall that that was ever suggested. And I think it would have been
inconsistent with the instinct behind the division of labor. Those clear cut
lines were not as clear cut because of the invitation to everyone to
participate fully. And even though the principal author’s work may have
survived largely intact, wholly intact in some sections or much less in
others, it would have been inconsistent with that idea.
DANIEL MARCUS: Which part or parts of the opinion were you the principal author of?
JUDGE GINSBURG: Well, I guess you reminded me that a lot of Section 2 on monopolization
was my province, but I don’t recall whether that extended to all of it. But
certainly a lot of it. But there were things that that cut across the whole
opinion that are more important, or at least across the whole section of
monopolization that are more important than whether I authored each
subsection.
The framework of…in which the burden of proof was shifted was…I
don’t remember where that appears in here, but that was…
DANIEL MARCUS: The overview section at the beginning which is quite unusual.
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JUDGE GINSBURG: You mean these first couple of pages?
DANIEL MARCUS: There’s an introductory essay – I have different pages than you do – but
it’s right before the monopolization section, I think. That may not be what
you’re referring to.
JUDGE GINSBURG: I think it’s in the monopolization section actually because it’s most
pertinent to that.
DANIEL MARCUS: Yeah, this should be in burden.
JUDGE GINSBURG: Right. That turns out to be somewhat controversial in the commentary that
followed the case. It’s based upon and it cites a precedent of the Supreme
Court that is not fully…not adequate in and of itself to support the
framework. But it did seem to me the appropriate way in which to handle
the issue.
DANIEL MARCUS: This was the point that Microsoft had the burden to establish a justification
for.
JUDGE GINSBURG: Well not the initial burden.
DANIEL MARCUS: I understand.
JUDGE GINSBURG: Right, but a burden once the government had made an adequate showing,
a prima facie case.
DANIEL MARCUS: Okay, go ahead.
JUDGE GINSBURG: Turn to part 2, Monopolization. Subpart 2, Direct Proof, 56. Subpart B,
Anti-competitive Conduct.
DANIEL MARCUS: Yes, I see.
JUDGE GINSBURG: You’ll find the burden-shifting framework there.
DANIEL MARCUS: Yes, I marked it 1, 2, 3, 4; the layout of the steps.
JUDGE GINSBURG: Right, right. We begin by saying, “From a century of case law on
monopolization under Section 2, however,” the “however,” relating back
to the challenge for an antitrust court to state a general rule for
distinguishing exclusionary acts, which reduce social welfare, from
competitive acts, which increase it.
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So that’s what we’re looking for, but there wasn’t a handy-dandy off-theshelf formula for dealing with that. What we laid out here was this burdenshifting framework for at least disciplining or structuring the inquiry so
that first the monopolist’s act has to have an anti-competitive effect, that is
to say actually harm consumers.
And then second, the plaintiff, which here is the government, always
retains the burden of proof, has to demonstrate that the monopolist’s
conduct indeed has the requisite kind of anti-competitive effect.
And then if that’s done successfully and the government has made out its
prima facie case, the monopolist can proffer a pro-competitive
justification for that conduct…one that’s not pretextual, that is.
And then finally, if that stands, that justification, then the plaintiff has to
show--and this is the controversial part--that the anti-competitive effect
outweighs the pro-competitive effect.
I think the controversy in the academic commentary and perhaps in some
cases by now, but I’m not aware of a particular one--is first, whether the
government really has to make that showing; in other words, the defendant
can survive the prima facie case not by rebutting it, but by showing, by
what’s the word? What was the old common law term? Confess and avoid,
saying that well that’s true, but there’s a pro-competitive justification
that’s even greater, that outweighs that.
And then finally, also controversial, is: how does a court determine
whether that’s happened? Which of course wasn’t a necessity in this
instance. So we didn’t have to confront that. And I have since thought
about it a bit and I’m not sure it is a tractable inquiry. It’ll take some time
and experience in the lower courts to determine whether that really is
doable.
DANIEL MARCUS: And you didn’t have to reach it because you found that the procompetitive justification for it was insufficient?
JUDGE GINSBURG: The justifications were pretextual. They were not insufficient compared to
the benefits, but rather they were no justification whatsoever.
DANIEL MARCUS: They were beside the point.
JUDGE GINSBURG: Now, the Supreme Court had, in the GTE Sylvania case in 1979,
acknowledged that non-price vertical restraints, such as territorial clauses
for retail stores and distributors could, would dampen intra brand
competition because all of the distributors or manufacturers would prevent
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the dealers from competing with each other by giving them exclusive
territories. But that would intensify inter-brand competition by giving each
dealer more incentive to promote its brand. And the Court left it to the
lower courts to weigh those two effects.
The consequences have usually been that the vertical restraints have been
upheld. I wrote an article some years after the Sylvania case tracking 44
reported decisions that came out of the district courts and courts of appeals
after that, and the defendants had prevailed in 42. Of the two in which the
plaintiff prevailed, I felt the court probably erred in one of them.
So as a practical matter, it became almost a per se legality for these nonprice vertical restraints. And since then the court has extended that whole
thing to resale price maintenance; vertical price restraints.
It made that a question, not of per se illegality, but like vertical non-price
restraints, a question of the rule of reason, which implicitly means, I think,
that following what they said in Sylvania, the courts are to weigh the procompetitive and anti-competitive effects. So in that sense, we were
following that precedent. But setting up the framework was novel in
Section 2.
DANIEL MARCUS: So your recollection is that you were the primary drafter of most, if not all,
of the monopolization section of the opinion? Is that correct?
JUDGE GINSBURG: I think most but I’m not sure.
DANIEL MARCUS: Most. And am I correct in assuming that you also played an active role in
commenting on and making suggestions with respect to your colleagues’
portions of the rest of the opinion? At least the subsequent parts of the
opinion?
JUDGE GINSBURG: Well several of them or some of them, at least. The one of which I’m most
reminded is the suggestion with respect to tying; not that we hold that
there was no tie here, but rather that the tie could not be condemned per se
under Jefferson Parish - which is an odd kind of per se case, but
nonetheless, per se – on the ground that the whole concept of per se
condemnation depends upon prior case law and market experience
showing that a practice is always or so close to always anti-competitive
that there’s no reason to engage in an extensive or indeed perhaps in any
inquiry into its effect in a particular case.
With regard to price fixing, for instance, there’s basically no justification
allowed. Now that’s a little bit of an overstatement because what actually
happens is that when there is some justification that is advanced and seems
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plausible, the pressure is on to say well, it’s not price fixing, as in the
Broadcast Music case, where the court said it’s an introduction of a new
product; it’s not really the fixing of the prices on the old products. It’s this
new product which is an ensemble.
The point here was to say we don’t have that experience in these high-tech
markets. We don’t know with confidence that this practice in question
here is always or even most of the time going to be anti-competitive.
Judge Williams wrote that section and wrote it to conform to that
suggestion.
DANIEL MARCUS: So that was also a potentially controversial gloss on existing law?
JUDGE GINSBURG: Well, yes and no.
DANIEL MARCUS: Was that criticized at all?
JUDGE GINSBURG: I don’t think it has been, at least not widely. It’s not so much that it was a
bold gloss on clear precedent; it’s that the clear precedent had been clearly
based upon a premise repeated many times by the Supreme Court that
simply didn’t apply, we thought, in this unusual and unanticipated context.
High-tech markets, by which we really mean digital markets, I think, have
posed a variety of challenges to established doctrine in which the courts
are increasingly immersed because of the litigation involving digital
services. They are requiring the courts to re-examine comfortable
premises.
To give you an example which is perhaps the most bold, I think it’s not
entirely clear whether some digital markets, particularly Internet based
markets, may turn out to be characterized not by competition within the
field, but by competition for the field. Competition to be the monopolist.
Five years ago MySpace was the monopolist in social media. Murdoch’s
News Corp paid over $500 million to buy it. Last year they sold it for $38
million. I don’t know how they got anything for it. But the competition to
become the monopolist, which is now Facebook, means that the
incumbent has to be constantly on its toes, constantly worrying about the
hundreds, probably thousands, of college students who, in their dorms, are
inventing something better, the way Zuckerberg invented Facebook. They
don’t know who they are. They don’t know where they’ll come from. And
they must live, I would think, not the quiet comfortable life of a
monopolist, but a perilous life in which they have no idea from where
they’re going to get attacked. And that must cause them to continually
want to sharpen and improve their product or, if it’s one for which there’s
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a fee, to compete on price as well. But they’re competing with unknowns.
So it may be that there will always be a dominant if not a monopolistic
firm in that kind of a market and yet competitive conditions will prevail
because of the potential for competition from so many possible sources.
Sedgwick wrote an article, an English economist, in 1858 by that title,
“Competition for the Field as Opposed to Competition Within the Field.”
DANIEL MARCUS: That’s fascinating. This may not be a smart question but am I right in
thinking – or am I completely wrong – that the reversal of the
government’s judgment on the tying question and sending it back to the
district court to decide whether it can be anti-competitive or not was less
of a victory for Microsoft than it would seem ordinarily because of their
loss on the monopolization issue. In other words, since they’ve been found
to have violated Section 2, does it really do them much good to be able to
litigate the tying arrangement issue on remand?
JUDGE GINSBURG: Well I don’t know that they ever really entered into that. I think once the
case was narrowed down in a way that upheld the district court in saying
that they had violated some provisions of the law, discarding others which
were cast into doubt, perhaps others, and the remedial order was struck,
that it simply went from there, I think, right in to the attempt to settle.
DANIEL MARCUS: To negotiate the case on remand.
JUDGE GINSBURG: We weren’t apprised of that but…
DANIEL MARCUS: Yes. Of course a new judge was assigned.
JUDGE GINSBURG: Yes.
DANIEL MARCUS: Was it Judge Collar-Kotelly, I think?
JUDGE GINSBURG: Yes, we got fortunate in that. There are three things I want to say before
we finish with this discussion. One is about the remedial aspect; that’s
where we are. Thomas Penfield Jackson--he’s known as Pen Jackson--as
you know, was roundly criticized by the court for having brought in to his
chambers a journalist who chronicled the case from conception. He gave
continuous interviews to this journalist, again, all to be embargoed until
the case was completed sometime thereafter.
But in any event, this came to light and was the principal motivation, I
think, for taking the case away from Judge Jackson on remand and
assigning it…well, leaving it to the district court to reassign the case,
which I think they do on a random basis.
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I must say the court got lucky because Judge Collar-Kotelly was the draw.
And this was still a complex case, still a case that’s very challenging, and I
think that she’s one of the best, or was at the time, one of the best district
judges and one of the most capable of handling the case. And she did a
fine job once…when it fell to her to supervise the relief over a ten- and I
think ultimately twelve-year period because that decree was extended.
DANIEL MARCUS: I see.
JUDGE GINSBURG: So we could have done a lot worse and not a lot better than to have her do
it.
An irony of this all is that Jackson had also been the judge who in the case
of the mayor’s conviction…what’s his name?
DANIEL MARCUS: Barry.
JUDGE GINSBURG: Marion Barry. Marion Barry’s conviction involving heroin or crack
cocaine. Judge Jackson had gone up to Harvard, his alma mater, I think,
and had given a talk about the case when it was pending. And was the
subject of similar action on appeal there.
So here’s a judge who served ably for several decades and the things he’ll
be remembered for were two remarkably public and very substantial
misjudgments. And the most remarkable thing is that he repeated the same
type of error the second time. I mean it really is of the same nature as the
first one…bringing publicity to bear on a pending case.
DANIEL MARCUS: Well, I think it’s inexplicable except…if I could put myself in his head,
maybe he thought, one, it’s not a jury trial; two, I’m not doing it while the
case is pending before me…well I’m not; well he’s doing it. He’s not
prejudicing the case while it’s before him. It’s really a shocking thing.
JUDGE GINSBURG: I do not think it implicates the possibility that he’s concerned with how he
appears, his conduct of the case in a way that would not be true but for this
reporter. I’m not sure that it wouldn’t affect a judge’s conduct of the case.
DANIEL MARCUS: I’m not either. Well that raises the question: did you and the court give
any serious consideration to starting all over because of this?
JUDGE GINSBURG: I don’t recall whether Microsoft even asked for that. Did they?
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DANIEL MARCUS: I don’t know that they asked, I don’t think they asked for this at all.
Maybe they did. Maybe they asked; I think they were more interested in
getting the monopolization decision reversed.
JUDGE GINSBURG: Well no doubt. It’s not clear from the opinion that I’m looking at which
simply says, “A disqualification is mandatory for conduct that calls a
judge’s impartiality into question.” And I think that means that whether
it’s a subject of a motion or not…
DANIEL MARCUS: Well, but if you thought that his misconduct poisoned the decision on the
merits at the district court level, I mean there is an issue as to whether it’s
sufficient to have the Court of Appeals consider it.
JUDGE GINSBURG: Well, there’s no indication that the parties were seeking anything. I just
don’t recall. But the bottom line in that section is to say the most serious
judicial misconduct occurred near or during the remedial stage. So it is
therefore commensurate that our remedy focus on that stage of the case.
So that’s why we didn’t re-open anything or suggest that the whole case
was infected by his dalliance with the press.
DANIEL MARCUS: Microsoft did raise the issue on appeal. But it’s not clear.
JUDGE GINSBURG: A feature of the case which is often quoted is the observation, which I
wrote, that…well, I guess, put another way: the oral argument in this case
was conducted by Urowsky. I think he’s from New York. And it could not
have begun more imprudently or improbably. He opened with the
argument that because all of the conduct in question involved Microsoft’s
intellectual property, it could do with that property what it wanted. And
that was, of course, a very broad claim that would have wiped out all of
the monopolization charges at the very least. Probably the tying as well.
And it was an appallingly inept argument to make and more so to start his
argument.
There was no chance that any judge having heard that argument would
accept it. And in the opinion, I put it back to him, that was like saying that
if I owned my baseball bat I could do anything I wanted with it, which is
an oft-quoted phrase. It reflected just no nuance whatsoever.
There was a--I think I used the word myriad--there are innumerable
unimaginable numbers of ways in which people could attempt to
monopolize, from the crudest of burning down their competitor’s factory
to the most subtle form of deception. And the idea that all of these could
be identified in advance is, of course, ridiculous, which is why I said we
start…that’s where the framework of the burden shifting framework
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comes from, because one has to have some way of distinguishing between
what’s exclusionary and what’s not.
But I just thought it was so inept and so disserved the client. I was
astounded. And I thought only an out-of-towner could make this
argument.
DANIEL MARCUS: I don’t know if he’s an antitrust specialist.
JUDGE GINSBURG: Maybe just a litigator. He takes on all sorts of things. The other thing I
wanted to say was that my law clerk in this case did an extraordinary job.
Her name is Leah Brannon. She’s a partner at Cleary Gottlieb now and she
does a lot of work on behalf of Google.
She came to me at the recommendation of Steve Shavell, who’s a friend of
mine, an economist on the Harvard Law faculty but not a lawyer. And she
had gone to the University of Virginia and majored in economics and
studied there with a leading industrial organization economist, Ken
Elzinga. A very prominent man. And she was in her third year when I was
hiring her to begin; no, she was in her second year, but I was hiring her
therefore to begin 18 – 20 months after the interview. And she was going
to spend an intervening year at Covington. So maybe she was in her third
year. In any event, she was going to be a year at Covington. And I said
look, your number one job at Covington is not to get recused in the
Microsoft case. I didn’t know when it would exactly, but…
DANIEL MARCUS: But you knew it was coming eventually.
JUDGE GINSBURG: Yes.
DANIEL MARCUS: That’s marvelous.
JUDGE GINSBURG: The case was argued here in February of 2001. She had started in August
of 2000. But for the latter six months of her tenure – I’m under the
impression it was issued in June.
DANIEL MARCUS: End of June. Yeah. Pretty quick for a big case.
JUDGE GINSBURG: Yeah, from late fall through June - I’ll tell you about that – she was able to
do little else than work on the Microsoft case. I mean she did do some
other things, but it was really a prodigious 70,000 pages. And so not
surprisingly, she’s had a distinguished antitrust career. As have a number
of my law clerks. Rick Rule and two others had been representing
Microsoft. Rick Rule and Joe Bial and then Derek Moore, who just left to
be Attorney Advisor for Josh Wright at the FTC.
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DANIEL MARCUS: I didn’t know they all clerked for you.
JUDGE GINSBURG: So Leah and Rick had locked horns on Microsoft. Oh, Rick didn’t clerk
for me. He was my deputy and my successor at Justice.
DANIEL MARCUS: Well as I mentioned, I was at the Justice Department until January 2001
and so I was there during the settlement, the mediation effort that Judge
Posner ran that didn’t work. It came close, but didn’t work.
JUDGE GINSBURG: It caused him to write that he didn’t think the states should have any role
in antitrust.
DANIEL MARCUS: That’s right, yes. And of course I was there when…this was the rather
difficult transition from the Clinton Administration to the Bush
Administration and I remember it well because of course, the brief had
been written when Joel Klein and Doug Melamed had – he’s a former
partner of mine who was the principal deputy and who is, I think, the
brains behind the…
JUDGE GINSBURG: Joel’s no slouch.
DANIEL MARCUS: No, no, no, but Joel’s not an antitrust lawyer.
JUDGE GINSBURG: Well, he is now.
DANIEL MARCUS: Yeah. Well no, Joel’s no slouch, but when during the transition, we urged
the incoming Bush transition team that they ought to keep Melamed
around – he was at that point the Acting Assistant Attorney General
because Joel had left, I think, in the summer – and we urged them to keep
him around so he could argue the case in the D. C. Circuit because it was
coming up and preparations were already under way. But they didn’t do it
and it’s interesting. I had forgotten until I looked at the opinion again, that
the case was not argued by lawyers from the Antitrust Division; it was
argued by two lawyers from the Solicitor General’s office – David
Frederick and what’s the other guy’s name? Jeff Minear I think.
This comment of mine is triggered by your commenting on the argument
for Microsoft. Do you have a recollection as to how these two bright guys
from the Solicitor General’s office who were not antitrust specialists
themselves, how the argument for the government went?
JUDGE GINSBURG: I really don’t; I can tell you that David Frederick is a terrific lawyer, but I
can’t recall the specifics of the argument.
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DANIEL MARCUS: You indicated when you were making your three points about the short,
relatively short timeframe between oral argument and the issuance of this
very lengthy opinion written by seven judges, edited by seven judges, how
did you get it done so fast?
JUDGE GINSBURG: Well Harry Edwards got it done. Harry is very quick with his opinions in
general, plus he established when he became Chief, or shortly thereafter,
which was in 1994, that we would try to have all of our opinions out by
June 30th. And I’m sure he’s never failed to do that himself.
I have almost never achieved it. It has always been one or two that’s gone
over. Our new Chief Judge has also always had some that went over the
deadline, Judge Garland. But everyone tries to do that. And unlike the
Supreme Court, we’re not as rigid as that, but we make every effort. I
think there’s no less welcome task for a judge who spends much of the
summer on the Cape as Judge Edwards does to receive an opinion from a
colleague in August in a case that was argued the prior October. And have
to get back into it.
That’s why we got it out when we did. By the time the petition for
rehearing came, I was the Chief Judge. So that probably took longer.
DANIEL MARCUS: So before the case went back to the district court, there was a petition for
rehearing, which surprised me, because this was a unanimous decision. Of
course the stakes were so great for Microsoft.
JUDGE GINSBURG: Right, and the opinion is 85 pages long, I think. There are a sufficient
number of issues of a sufficient complexity that it’s not unreasonable to
expect the losing party to take a shot at saying that we misunderstood one
or two things. And that does happen from time to time; that we
misunderstood something and have to revise it. That’s what
reconsideration is for.
I will say another thing about the case. At the outset of it the Chief Judge
thought it might be useful for all of us if we had the benefit of some
technical education from a non-party. He had identified one, or perhaps
two, academic people in computer science that he thought we might
consider inviting to come speak to the court and answer our questions and
so on; just about how APIs work and that sort of thing.
And I think everybody, but certainly most of us found the idea appealing.
But of course we wouldn’t do that without prior notice to the parties. We
proposed that and the parties…[laughs] vehemently opposed the court
doing this in camera; they wanted to be able to participate and to cross
examine the experts. And so we abandoned the whole idea.
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DANIEL MARCUS: That’s terrible. It does highlight a problem for courts in deciding cases
involving complex scientific and technical issues about how the court gets
its education.
JUDGE GINSBURG: It does. And yet I have to say I think that the parties were on solid ground.
I later wrote an article in the Case Western Law Review, about the idea of
experts on appeal. And I think it’s a thoroughly bad idea.
DANIEL MARCUS: You rejected the idea in your article.
JUDGE GINSBURG: Justice Breyer had made a glancing reference in favor of it, and Judge
Leventhal had actually explored the idea at one point in an article. And so
I took those as my jumping off places. But I think I mentioned the essence
of Microsoft as well.
DANIEL MARCUS: The other thing that’s remarkable about the case, of course, is with this
many issues and this complex a case, you managed to get a completely
unanimous court with no dissents, no separate concurring opinions. How
did that happen?
JUDGE GINSBURG: I don’t recall that there was anyone who even approached that, except that
I had some reservations about the part that Judge Williams wrote, and I
really didn’t want to see it go out in the form in which it was. And I said I
would write something. So we were able to resolve…as it turned out, we
were able to resolve our differences. But if we hadn’t, we certainly would
have tried. We all knew it would be bad for the court to have this decision
split.
DANIEL MARCUS: Well there is that dynamic, I think. You see it in the Supreme Court
sometimes.
JUDGE GINSBURG: Rarely.
DANIEL MARCUS: Well in Brown v. Board of Education.
JUDGE GINSBURG: Yes, that’s the outstanding example, but that’s 70 years ago.
DANIEL MARCUS: That’s why Warren’s opinion is so short. This is an example of a really
long one and it’s unanimous.
Okay, Judge Ginsburg, let’s turn now to your next significant antitrust
opinion, Covad Communications v. Bell Atlantic, decided in 2005. This
was another…this was a case in which one competitor sued another. One
aspiring competitor sued the local telephone company on a
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monopolization charge and you and your panel upheld the district court
decision in large part, dismissing the complaint with one exception. And
this case, to me, seemed pretty straightforward, but you had a couple of
things you wanted to say about it.
JUDGE GINSBURG: Well there were two aspects of this case which is called Covad v. Bell
Atlantic, that were of some significance in antitrust law and one of which
remains of interest.
The first one is the price squeeze argument. The situation here is that the
plaintiff, which was a competitive local exchange carrier, asserted its right
under the Telecommunications Act of 1996 to have the incumbent local
exchange carrier, Bell Atlantic, the historical, the legacy company, part of
AT&T, give it leased access to certain of its facilities that would enable it
to provide competing service. And the purpose of the 1996
Telecommunications Act was, in this respect, to encourage competitive
entry. But the act had the unintended consequence of discouraging
facilities-based new entry and encouraging only the new entry by firms
that depended very heavily upon leased access to the incumbent firm’s
facilities, and Covad was such an example.
One of the complaints that they made against Bell Atlantic – this was a
monopolization case also – was that it had refused to lease facilities on
reasonable terms, engaging in a so-called price squeeze. That is to say,
they would lease access to facilities, essentially at the wholesale level, to
the competitor at a price that made it impossible or impractical for the
competitor to sell at the retail level at a price that matched or was below
the incumbent’s price.
So when you have a firm that’s vertically integrated and that is making
sales at the wholesale level, there’s this potential for a price squeeze
allegation by a competitor at the retail level that’s buying from it at the
wholesale level. The European Union holds, or has since held, I mean, that
a price squeeze is actionable under their antitrust law, their competition
law. And again, a matter that arose with incumbent carriers, whether it
was telephone or railway or what have you--previously regulated
monopolists in markets that are liberalizing, as the term was used.
And so I took the position, this court took the position, that the plaintiff
had not plead an antitrust violation because the defendant here had its
obligation to lease the facility solely as a matter of the
Telecommunications Act. It was not dealing in the ordinary course with a
transaction of its own volition.
DANIEL MARCUS: Ordinarily it wouldn’t be required to.
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JUDGE GINSBURG: It would not be required to. It would have virtually absolute discretion not
to deal with a competitor. And that therefore a price squeeze case
wouldn’t lie. That soon became part of a conflict because the 9th Circuit
held the opposite in a case called LinkLine. And LinkLine went to the
Supreme Court and the Supreme Court reversed the 9th Circuit and
adopted the position that we had taken in this court. It wasn’t whole cloth
on my part. The Areeda treatise had already taken this position. I was
pleased when the matter went to the Supreme Court that there was a brief
filed by I think 27 economists who basically just said the D.C. Circuit got
it right; the 9th Circuit got it wrong.
The other matter of some interest here was what I just said a moment ago,
virtually no obligation to deal with a competitor--virtually unfettered
discretion to refuse to deal with a competitor or any other firm. And I said
virtually because of the exception that the Supreme Court created in Aspen
Skiing in which one firm that owned three of the four ski areas in and
around Aspen refused to renew its relationship with the second firm that
owned the fourth mountain; a relationship by which they had marketed a
joint ticket. It refused even to sell tickets at the retail price to the other
firm so that it could resell them to its customers as a convenience. The
Supreme Court held that Aspen had violated Section 2 and that this was an
attempt at monopolization.
But in the Trinko case, which is the one involving the
Telecommunications Act, Justice Scalia, for the Supreme Court, had
written that if there is any such thing as a so-called essential facility as to
which the proprietor has an obligation to deal with rivals, Aspen
represented the outer perimeter of that obligation. And in the literature
since then, there’s a division of opinion as to whether – and several cases
have been tried since then – a division of opinion in the lower courts as to
whether a prior course of dealing is -a sine qua non for an obligation to
continue dealing, or whether there is some other way to meet that
standard, such as where it would be in, at least, the short-term economic
interest of the firm to do so. It would make a profit on every sale, but it
refuses to do so in the hope of, perhaps, driving out the other firm and
monopolizing the market.
I took the position here basically, or this court did, that absent a prior
course of dealing there was no such obligation other than the one imposed
by the Telecom Act, which was not an antitrust liability at all. So that’s
outstanding still as an issue to be resolved by the Supreme Court.
DANIEL MARCUS: As an issue as to whether Aspen really is the outer limit.
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JUDGE GINSBURG: Well it’s clearly the outer limit; but whether that means that all the facts in
Aspen have to be replicated? Is it this one or is it something else or could
there be something that is not true in Aspen but nonetheless comes within
the outer limit? So that was the interest in that case.
DANIEL MARCUS: Okay, the final case that I wanted to ask you about is the Polygram case,
which was the same year as Covad. This was the colorful Three Tenors
case.
JUDGE GINSBURG: Which is how it’s usually referred to.
DANIEL MARCUS: Well that’s a good way to remember it and it was an interesting case. Am I
right in thinking, I mean, it looks, again, to me – and I’m not an antitrust
lawyer – that this decision makes a lot of sense. What was the main pitch
of the private parties here, the joint venturers? Were they trying to suggest
this idea that it was really pro-competitive? It seems to me that they were
sort of asking the court even though the two earlier releases had been by
independent companies, not a joint venture, that they were sort of saying
well now the whole thing is a joint venture and so we get the benefit of
that. We’re trying to make the joint venture as efficient and profitable as
possible.
JUDGE GINSBURG: Pretty darn good for not an antitrust lawyer because what you’ve said
raises what is really the tough question that’s presented, which is to say,
what if they had thrown all of the recordings into the joint venture? Could
they legitimately have done that? They would have each contributed one
of the prior recordings and the joint venture would have gone on to create
the third one. And the answer is probably yes; that that probably would
have been legitimate, I’m venturing to guess, but that’s not what they did.
They created a joint venture to issue the third recording and then realized
that the joint venture was about to do something that would compete with
each one’s prior recording. And that in order to maximize the benefit, the
profit of putting out the new recording, they needed to coordinate the
promotion of the earlier recordings by coordinating, meaning stop
promoting them; not sell them at a discount, not advertise them, to give
the new recording the maximum possible appeal.
The problem that they raised by doing that was that they exceeded the
limits of the joint venture, which has to be policed. When you have two
direct competitors who enter into a joint venture to offer a new product,
one really has to police the conduct of the joint venture so that it stays
within the thing that justifies collaboration by the competitors and not
become the occasion for meeting and discussing pricing on their other
products.
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As we said in the opinion, suppose they said well this is going to compete
with all of our opera recordings or all of our classical recordings. Let’s not
promote any of those. One of their justifications was, well, we had to do
this because otherwise, the old recordings and the proprietors of the old
recordings who are you and me, will free-ride on the promotion of the new
recording. And that justification didn’t fly because that is like saying when
General Motors puts out a new model of SUV, all of the existing SUVs
will benefit from the promotion of the idea of an SUV, so therefore they
can all collaborate on withholding their advertising or somehow sharing in
the benefits.
So the tough question is, well, what if they had put it in? Put those other
recordings into the joint venture to begin with? Whether that would have
passed muster in terms of being necessary to make the joint venture viable
and not a major imposition on competition between the firms is an open
question. I think they might have been able to justify that. It seems pretty
closely related. But they didn’t do it. But the key thing about this opinion
is actually the presumption that the FTC was making. This is why the case
is important. When Tim Muris was Chairman of the FTC, the Commission
issued an opinion called Massachusetts Board of Optometry. The Mass
Board case, as I wrote, begins with the proposition that conduct
“inherently suspect” as a restraint to competition; that is conduct that
“appears likely, absent an efficiency justification, to restrict competition
and decrease output,” is to be presumed unreasonable. Now that was my
opinion, quoting his opinion.
I took the “inherently suspect” category and upheld the concept with a
phrase that…well, the point was that such restraints by their nature tend to
raise prices and reduce output. It has to be something that looks like that
by its nature. It would do that and the way I rephrased it was to say
that…well, I traced the history of the non-per se category through the
Supreme Court. And ended up by saying that although the Commission
uses the term “inherently suspect” to describe these restraints, the judicial
experience and economic learning have shown them to be likely to harm
consumers. We note that under the Commission’s own framework, the
rebuttable presumption of illegality arises, not necessarily from anything
“inherent” in a business practice, but from the “close family resemblance”
between the suspect practice and another practice that already stands
“convicted in the court of consumer welfare.” The Commission appears to
acknowledge, as it must, that “As economic learning and marketplace
experience evolve, so too will the class of restraints subject to summary
adjudication.”
Now, in a way, that itself bears a family resemblance to what we were
talking about in the tying aspect of Microsoft. Business practices come
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into being; new things happen. Courts then gain experience with those
new things. It’s a fluid situation.
DANIEL MARCUS: And so it’s important not to have a per se rule or…
JUDGE GINSBURG: Yeah, there’s nothing inherent about it.
DANIEL MARCUS: “Inherently suspect” was too strong…too strong an indictment, right?
JUDGE GINSBURG: Right, right, right. And it’s not per se treatment; it’s a presumption. But
the objection was that this relieves the Commission from making out its
prima facie case. That it really isn’t producing evidence of actual effect.
Well, you know, in a per se case you don’t have to produce evidence of
actual effect because of what we discussed. The probability that
experience shows something being beneficial is so remote. And this is a
lesser version of that. But the Commission’s decision in Mass Board was
out there from 1988 without judicial imprimatur until this case in 2005.
But it was vindicated. That had been controversial until finally it was laid
to rest, at least in this circuit. But I have no doubt that this fits within the
evolution of the Supreme Court’s jurisprudence creating a series of
gradations between per se condemnation and the full blown rule of reason.
DANIEL MARCUS: It is interesting because these cases, although you haven’t had a lot of
antitrust cases here, they span a significant period of time, so it’s giving
you an opportunity to participate in, if you will, in this dialogue with the
Supreme Court that it has moved, as you said, moved antitrust law toward
a more gradated, if that’s a word, an approach to…
JUDGE GINSBURG: Nuanced.
DANIEL MARCUS: Nuanced approach to these things.
JUDGE GINSBURG: This court does not get many antitrust cases. In fact we get more
competition cases arising from regulatory agencies. I think maybe we
discussed already the FCC cases. And I’ve had cases from the Federal
Energy Regulatory Commission that involved competition. But the one I
most regret not having had a hand in is the Whole Foods case, which was a
merger that the FTC sought to enjoin preliminarily so they could conduct a
part 3 proceeding within the Commission. Judge Friedman in the district
court did a superb job with it and was reversed by this court.
DANIEL MARCUS: He denied the PI.
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JUDGE GINSBURG: He denied the PI, which is unusual for the FTC. This court reversed it in
opinion by Judge Brown that I think had really taken the wrong tack in the
analysis, talking about infra-marginal consumers and so on. And then in
the petition for rehearing en banc, I wrote separately, concurring in the
denial of rehearing en banc and explaining why I thought the opinion
didn’t actually set a circuit precedent. Judge Sentelle alone joined me in
that. But not too much thereafter Judge Collyer had a PI application in
which she cited the Whole Foods panel 23 times.
DANIEL MARCUS: Oh my. Does that mean you wish you would have voted for rehearing en
banc?
JUDGE GINSBURG: No. That would have just been dissenting, and advertising that I couldn’t
convince my colleagues.
DANIEL MARCUS: Ah, that’s interesting.
JUDGE GINSBURG: Because no one undertook to disagree with this point; it was just myself
saying this along with Judge Sentelle, there wasn’t an opinion for the court
saying, oh yes, it is a precedent.
DANIEL MARCUS: Well, the Microsoft case was such a big case, it made up for…it probably
constituted several cases in terms of giving you an opportunity to flex your
antitrust learning.
JUDGE GINSBURG: Well I have been dining out on that case for a decade and more; getting
invited to panel discussions and so on.
DANIEL MARCUS: Well, I was going to say that your academic and writing work has
supplemented your judicial work in the antitrust field and made you a
figure in the field.
JUDGE GINSBURG: But I never write about my own cases.
DANIEL MARCUS: But you talk about them, right? And then you said you’ve been dining out
on the Microsoft case.
JUDGE GINSBURG: Well I mean I recounted in the Case Western article about the experts on
appeal. And I served on a panel a couple of summers ago in San Francisco
when the decree was finally expiring, even after the two-year extension by
the district court, and I was the moderator, and the government and Rick
Rule for the company discussed how they made their quarterly
appearances before the district court and reported on compliance efforts
and so on. And I simply dined out.
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DANIEL MARCUS: Literally and figuratively.
JUDGE GINSBURG: Literally and figuratively.
DANIEL MARCUS: Let’s turn to a new area, Judge Ginsburg, where I have some general
questions about your views on the role of the court and the developments
of the law. The first of those is Freedom of Information Act cases. There
are a lot of them. This court, as you’ve observed in earlier interviews is, in
effect, pretty much the court of last resort for Freedom of Information Act
questions. The Supreme Court doesn’t take that many cases and almost all
the cases are here, an awful lot of them, anyway, and so what are your
reflections after dozens of these cases in the last 25 years about one, how
the statute is working and, two, whether there is anything that could be
done to simplify this area to reduce the amount of litigation?
JUDGE GINSBURG: Well first let me say that I think it’s one of the great accomplishments of
the latter part of the 20th century in our government to have enacted the
Freedom of Information Act. There may be some countries that have
something comparable – maybe Canada – but I’m not aware of it. And
I’ve observed in the past that when I go to the United Kingdom, I and
others, I think, have absolutely no insecurity or doubt about our conduct
and what’s going to offend the laws and what’s not; we might be not
nearly as confident in the Orient or in Africa. Yet the Official Secrets Act
is, I think, one of the most important legal distinctions between United
Kingdom and our regime, which are otherwise so very very close.
So there’s our closest peer, maybe along with Canada, that takes the
opposite tack, basically. Everything, almost everything is prohibited
unless it’s permitted. And here we take the position and the statute that
Congress did and the President did, that everything is open unless there is
some reason why it’s not. And that includes your own FBI file. Although
there may be redactions for legitimate reasons.
So I think it’s a great tribute to our government that we have it and a major
responsibility for the courts, and this court in particular, and the Supreme
Court, which had weighed in more frequently in the first 20 years or so, to
administer this statute and interpret it in a way that accommodates the
sometimes conflicting forces at work.
The major conflicting force is the bureaucratic inertia and instinct for
secretiveness that the statute was directed at overcoming. And even that,
of course, in ways that often, usually, I would think, escape notice in court
or any litigation, still means that some agencies are woefully slow in
responding to requests and just drag their feet in general about this.
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But there are a number of institutional parties that are frequent claimants
under the Freedom of Information Act, frequent demanders of information
and when they’re not obliged will take the agencies to court, and that
keeps the thing from collapsing under bureaucratic inertia.
We’ve had some very interesting and challenging cases involving such
things as e-mails from an outgoing administration and how this intersects
with the presidential libraries and National Archive Acts, all sorts of
things of that nature. But even though it’s an Act that has fairly specific-well, has I think nine specific exemptions in it, the myriad variety of facts
generate a continuing need to revisit those exemptions.
The exemptions inherently have to be written in somewhat general
language. I mean they’re specific enough that it required nine of them to
accomplish the task. But even so, circumstances just differ from one
document to another, one agency to another, in ways that the Congress
wisely did not try to anticipate and left it to the courts to administer this
Act in a sensible way.
So, for instance, beyond the interesting ones with e-mails and presidential
documents or presidential preservation requirements, we had a case in
which ABC and other news organizations – I think the New York Times
and several others -- requested from NASA the audio version or the audio
tape of the communications between the ground control and the
Challenger space vehicle that blew up. The agency had released a
transcript and there wasn’t any serious suggestion that the transcript was
inaccurate. If so, that could have been resolved in camera readily enough.
Their motivation is utterly irrelevant under the statute. They can have any
reason or no reason for wanting a document. That doesn’t matter. But the
question was whether that was an undue invasion of personal privacy and
part of the argument was whether one could consider the personal privacy
of the decedent, but of course there was also the personal privacy of the
decedent’s relations. I wrote that opinion denying the FOIA request on
that ground of personal privacy.
The national security exemptions have been…the occasion; law
enforcement and national security, they are separate exemptions have been
the occasion for a fair amount of litigation. And I’ve seen cases in which
the FBI has necessarily and legitimately redacted so much information that
the remaining releases, essentially are unintelligible. In most instances we
have found that they were on solid ground in doing so, but not always.
And so I think the Act has a therapeutic effect of correcting them when
they’re challenged and wrong, and I think that has a great effect on how
they do their business to try to get it right.
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They put a lot of resources into this. I’m sure they get many, many
thousands of requests that we never hear about because they’re satisfied.
I may have told you, but earlier, about a case that was not a FOIA case; it
was the case in which the government said it couldn’t go to trial without
disclosing national security information.
DANIEL MARCUS: Yes.
JUDGE GINSBURG: That was legitimate in my view. The Chief Justice issued a stay and then
the case settled. But these things do come up and there are legitimate
reasons and it’s not always just bureaucratic inertia, trying to cover
themselves from some embarrassment. But that’s there too.
DANIEL MARCUS: But there’s a lot of pressure, I think, on the national security exceptions
now because of the political controversies over so much of the various
aspects of the war on terror. The Guantanamo, access to Guantanamo
related records. Access to records and OLC opinions and so on and on; the
NSA programs and so on.
JUDGE GINSBURG: Well bear in mind that this is not a reason for the court to deny a claim for
access to documents. But if the court does deny the claim for access to
documents, there is still a political process out there and it doesn’t require
legislation. Administrations routinely, for political reasons, find
themselves having to give up documents they would rather not give up.
DANIEL MARCUS: Of course, they also are in the awkward position of sometimes releasing
documents for their own purposes that they, in other circumstances, might
claim are exempt from required disclosure.
JUDGE GINSBURG: Sure. When I was in the Justice Department, we would get demands for
documents, particularly from the House Commerce Committee then
chaired by the gentleman from Michigan.
DANIEL MARCUS: Dingell.
JUDGE GINSBURG: Yes. Mr. Dingell, who is still there. And when, the circumstances
warranted, which was not infrequent, we would initially state that there
was an executive privilege there, but that staff was superb and very
professional. We almost always worked things out and we almost always
ended up giving the…maybe even always, ended up giving over the
documents. I mean a claim of executive privilege against a Senate or
House Committee has to be…is a rare thing for political reasons. So I
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think it’s a triumph anyway; the Freedom of Information Act is a triumph
of our system.
DANIEL MARCUS: It is. It’s a big burden on government officials. In other words, I think
you’re right in suggesting that agencies often, without good reason, drag
their heels and resist. But they also have a big problem in dealing with the
volume of requests, particularly some agencies.
The Food and Drug Administration, for example – and this is…the
pharmaceutical companies use the FOIA for a little industrial espionage
against their competitors. And the FDA has gotten very adept at dealing
with these things.
So your bottom line is the statute is a triumph of American democracy and
that the courts, this court has done a good job of establishing a body of law
that governs here.
JUDGE GINSBURG: I think we have, but there will always be a huge factual component that
makes it incumbent upon the court to work through voluminous
documents. Judge Wald described this in an article that she wrote--sitting
late at night with a law clerk, paging through thousands of pages and
reviewing the redactions and that sort of thing. It’s very tedious. But,
that’s why we get the big bucks.
DANIEL MARCUS: Well let me ask you, since we were talking about national security, the
district court and this court have, thanks to the Supreme Court’s decision
in the Boumediene case, been assigned a major responsibility of deciding
all these habeas cases brought by Guantanamo detainees.
You haven’t really been involved in a lot of those cases, but you’ve been
involved in some of them.
JUDGE GINSBURG: More than enough for my taste.
DANIEL MARCUS: More than enough. The poor district judges have really had a tough
assignment in that regard, conducting all these hearings. But what’s your
overall…this whole thing is winding down now to some extent, I think,
because there are fewer detainees and most of their petitions have already
been decided. But do you have a view as to whether this court and the
district court judges had to create, really, a whole new body of law?
There’s a lot of habeas law before, but this was a kind of unique kind of
habeas situation. What’s your view as to how that process has worked in
the district court and this court?
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JUDGE GINSBURG: Well, first, I think it was utterly irresponsible of the Supreme Court. I
think it was wrong to think that habeas applied at Guantanamo. But utterly
irresponsible to basically say simply the lower courts will have to work it
out. And then when we tried, of course, they said that that was not
adequate.
DANIEL MARCUS: Well, they didn’t really say…
DANIEL MARCUS: The habeas, they actually, they’ve effectively blessed your work by
denying cert in every case since Boumediene.
JUDGE GINSBURG: Yes; Yes, I correct the record on that, the habeas case. Now, as I
understand – I don’t have this except from a news account – the
government lost 19 of its first 26 habeas cases in the district court. And it
appealed only a couple or three of those; a few of those.
I think a great embarrassment coming out of this application of habeas to
this situation is that the court cannot effectively give habeas relief, which
is to say release. And to give you an example, which has now been
publicized, it is the perfectly reasonable position of the State Department
that any person who is eligible for release can be repatriated, should be
repatriated rather than sent to a third country where the third country that
might be willing to accept one or two or three detainees and to not have
that slot used up by somebody who could be sent to their home country.
Well, at the same time, some prisoners, detainees, reasonably claim that
they will be persecuted if sent to their home country. Okay, well that’s a
standard that we have for which there is a pre-existing body of conduct
and precedent and that involves the extradition and the convention on the
prevention of torture. The government is not supposed to send someone
back to their home country if they have a reasonable expectation of
persecution; not prosecution. If they violated the laws of that country
that’s no reason not to send them there. But of persecution.
And so we find the courts saying detainee X is entitled to relief, but the
government, as a practical matter, can find no country that’s willing to
take that person. The one that’s been publicized is one where a person
from the Levant is seeking to join some family members in Canada and is
eligible for release, but the government wanted to see if they couldn’t
repatriate him. And he, on the other hand, wanted his lawyer to be
authorized to tell the Canadian government; show them the papers saying
that he was eligible for release and then appeal to them on the ground of
family connection.
Well so the court’s out of it at this point, right.
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DANIEL MARCUS: Yes. So it’s an uncomfortable situation.
JUDGE GINSBURG: It’s a very awkward situation in which governments are dealing with each
other and in which high foreign policy is at stake, in which we have added
very little value.
DANIEL MARCUS: Well the rule of law, I suppose, is vindicated to some extent when the
district court or this court says that he’s entitled to release and must be
released. It’s never great when a court order effectively can’t be carried
out.
JUDGE GINSBURG: And then, of course, the few cases we’ve seen of this nature are ones
where the government has told a credible story. It seems to have been on
solid ground. But once you have court orders that can’t be carried out,
then you don’t know whether some of them aren’t being carried out for
other reasons. So it’s a very uncomfortable and awkward situation. I don’t
know that we’ve added anything of value. I’m very skeptical about
inserting the courts in to what is essentially a conflict situation. And now,
I guess, the next step is the Bagram suit.
DANIEL MARCUS: And that case is still pending, although it may effectively be mooted, I
suppose.
JUDGE GINSBURG: By the turnover?
DANIEL MARCUS: Yeah. If we can talk about one other general area briefly where you get a
lot of cases, and that’s the EEO cases, the Title 7 cases. Basically
employment discrimination.
JUDGE GINSBURG: And basically against the government because that’s the biggest employer
here by far.
DANIEL MARCUS: Yes. And you’ve been involved in a lot of those cases. Are there any
general things or lessons or views about equal employment law that you
draw from that?
JUDGE GINSBURG: I think we could use something comparable to the three-strikes rule, which
is to say, if a prisoner brings three cases that are dismissed as frivolous,
then he’s no longer entitled to proceed in forma pauperis and burden the
courts with more such cases.
There’s something of an analogy there because the records in these cases
so often reveal the fact that the complainant claiming discrimination in
employment has made the same claim in multiple situations in the past.
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DANIEL MARCUS: I see.
JUDGE GINSBURG: When I first came to the Justice Department I was told that 80% of all
EEO complaints were filed by someone who had filed one in the past, one
or more in the past. It’s a way of, for someone who is on slippery ground
for their performance, to prolong their employment, perhaps indefinitely,
because it’s so difficult for the government to fire anyone in the civil
service. The civil service rules are a huge deterrent to managers weeding
out incompetent employees.
When I was Assistant Attorney General, as you may know from your own
experience, I did not have the authority to fire someone. I had to
recommend that to the – at least in the case of a lawyer where this came up
– to the Deputy Attorney General to make the decision. I had a lawyer
whose insubordination caused me to make that recommendation. He, of
course, then sued in this court. By that time I was on the court and
everyone here recused him or herself and it went to a panel from another
circuit. He was not a repeat complainant, I should say. But the cases are so
rarely even really interestingly ambiguous or involve colorable claims.
The district court sorts out the vast majority of these things. The vast
majority that come to us were decided on summary judgment below. And,
of course, we don’t defer to the district court on summary judgment; we
look at the record anew. But how often the district judges are wrong on
these cases when they grant summary judgment to the government? Not
very often.
DANIEL MARCUS: Well in my experience, a lot of incompetent employees are genuinely
convinced, wrongly, that they’ve been discriminated against because they
don’t recognize, they’re not self-aware of their own abilities.
JUDGE GINSBURG: Right, but these are not typically pro se cases. They get lawyers. I presume
the lawyers…I don’t know; I presume the lawyers are on contingencies. I
don’t know. Maybe not.
DANIEL MARCUS: Well of course the EEOC cases you get, or some of those cases, are ones
where the Commission has found discrimination.
JUDGE GINSBURG: Yes.
DANIEL MARCUS: And the agency or the private party, the private employer – I know you
don’t get a lot of private employer EEOC cases – but the agency or
employer is appealing. You’ve had a fair number of the EEOC cases.
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We’ve talked a little about your views on other administrative agencies.
What’s your view on the performance of the EEOC?
JUDGE GINSBURG: I think it’s been over the years pretty consistently a zealot pushing antidiscrimination law well beyond anything that was ever contemplated by
the Congress and really beyond what should be expected of employers in
some of these situations. The whole disparate impact doctrine, seems to
me, is quite questionable; dubious. But the recent, the more recent
cases…disparate impact is sort of an artifact of the 80’s, I guess.
DANIEL MARCUS: Yeah, to some extent. It’s in some statutes, but I know they’ve created it in
some situations where it’s not.
JUDGE GINSBURG: Oh yes, definitely.
As for instance, with a test that has a disparate impact. But the agency has
been pushing much further in more recent times on sex discrimination,
hostile work environment in particular. And I think it’s there probably--I’d
have to refresh myself on some of the cases--but I think it’s there that
they’ve more often met with correction in this court.
DANIEL MARCUS: In this court, yes. I think that’s right. You know, you mentioned that
there’s a zealotry issue there. I wonder to what extent that’s a problem
with sort of mission-related agencies. Let me ask you this about another
agency you review a fair amount over the years, the National Labor
Relations Board. The criticism of the Board from time to time is that it is
either zealously pro-employer or zealously pro-employee, depending on
whether it’s a Republican administration or a Democratic administration.
Is that a fair criticism of the Board, do you think? Or do you think the
Board…well, what do you think about the Board’s performance?
JUDGE GINSBURG: I should say first that I agree that this single-mission focus can distort an
agency’s incentives. And in the case of the EEOC, for instance, the
greatest threat to the EEOC would be the absence of discrimination.
DANIEL MARCUS: They’d go out of business.
JUDGE GINSBURG: So they have every incentive to continue to find new frontiers of things
that can be pursued.
The Labor Board’s in a somewhat different position, as you’ve already
suggested. When I taught Labor Law, it was up to that point clearly the
case that the agency had on many different issues, particularly in the area
of union elections – that is to say, not union internal elections, but union
employee elections – had reversed itself, then reinstated precedent, and
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then reversed itself again in just the way you suggested. And that was
documented in a book by Julius Getman called The Myth of Labor Board
Expertise, which came out in 1972.
Since I don’t teach it and haven’t taught it since 1981 or 82, I don’t know
whether from my episodic exposure to particular cases, whether that’s still
true, but the structure that created that is still there, so I would think it
would still be true. And I read every so often about someone who’s been
nominated and they come from a union background or a background of
representing employers in labor cases. The only exception was Betty
Murphy, who died recently, the only lawyer I’ve ever heard of, and was
reputedly the only such lawyer, to represent both sides in these things;
both labor unions and employers.
DANIEL MARCUS: And she was on the Board.
JUDGE GINSBURG: She was on the Board, right. Served ably on the Board. But I think one
should understand the Labor Board in context of its creation and of its
current situation.
When the Labor Board was created, the conflict between labor and
management had become one of violence. The River Rouge plant was
occupied in ‘37, I think it was; I mean this was 40 years after the Pullman
strike and we had Pinkertons and the whole thing replaying itself but on an
even bigger scale. The Labor Act was, in that respect, a complete success.
It almost instantly took this conflict out of the streets and put it in to
hearing rooms with lawyers. And that was an enormous accomplishment.
Now, the way it was structured meant that the control of the Board would
be part of the spoils of the quadrennial election because the conflict was
still there and so it just had been proceduralized and lawyerized, but it was
still a conflict and it would still be associated with the two political parties
for opportunistic reasons. So that’s still the structure of it.
Meanwhile, in the intervening years since 1935 - the Act was upheld in
‘37, April 1st of ‘37 – and I think that was the year of the Rouge sit-in. In
the period from 1935 and through the amendments in ‘47 and ‘59, the
labor movement has waxed and waned in the private sector. The Labor
Act really made it possible for the CIO to organize steel, rubber, and
automobile sectors and to expand the membership enormously. But
through a combination of forces, including foreign trade and right-to-work
states and overplaying their hand, the private sector unions have dwindled
to the point where I believe 7% of the employees are now members of
unions.
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So we still have this structure of the Labor Board. It was created to
regularize and routinize and proceduralize this conflict, which meant
inherently favoring labor because when it wasn’t the subject of those
forces, they were in a bad place. It didn’t mean their decisions had to favor
labor, but doing this was favorable. And now the labor movement is a
primarily a public sector phenomenon and a state-by-state phenomenon.
When the Labor Board was important, it attracted very good people. Judge
Silberman began his career there. And I’ve come across many other
people’s names who went on to do things, important things in government
and in practice. But I doubt very much that’s the case today. It’s an agency
that’s diminished in its importance and not a challenging proposition.
They’ve been plagued through the recess appointments and we’ve had, for
I think about four years now, cases held in abeyance, so we haven’t had
any labor cases coming out for a long time. First it was because there was
no quorum.
DANIEL MARCUS: And you held that they couldn’t act without a quorum..
JUDGE GINSBURG: So held. And then it was because one of the appointees was an invalid
recess appointment.
DANIEL MARCUS: Subject to review by the Supreme Court.
JUDGE GINSBURG: Still pending, right. Yes, the 11th Circuit went the other way – not on the
same person obviously, but – on the reach of the recess appointment
authority, and Judge Barkett’s dissent in that case, which preceded our
court’s decision, I thought was very powerful and that’s the way our court
went. And I’m confident that’s what the Supreme Court will say. I think
the law is pretty clear on it.
DANIEL MARCUS: I don’t know if they’ll go as far on all aspects of it, you know. There are
several issues there.
JUDGE GINSBURG: Oh, well I’m thinking of whether …I guess it’s whether this was a recess,
right?
DANIEL MARCUS: Well, this one was a recess, yes. But there’s also the intra session vs. inter
session question.
JUDGE GINSBURG: So we haven’t seen a lot from the Labor Board lately. There’s a huge
avalanche of cases being held back and I look forward to getting them
because we haven’t had enough cases. And I used to write a lot of labor
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cases because I taught the subject. I was interested in it. So when I had the
opportunity, I took a labor case.
DANIEL MARCUS: Okay. Well one other agency that sort of we talked about before that’s
kind of a mission agency, in a sense, is the Environmental Protection
Agency. That’s true of, I suppose of OSHA too.
JUDGE GINSBURG: Well OSHA’s contained within the Labor Department.
DANIEL MARCUS: Yeah.
JUDGE GINSBURG: So it’s not entirely a free agent the way the EPA is.
DANIEL MARCUS: Alright, so the EPA is more of a free agent but its statutes are
environmental protection statutes. But I take it from our discussion of EPA
cases before that you think the EPA has done a pretty good job in terms of
its overall rulemaking approach?
JUDGE GINSBURG: It has an extremely challenging set of statutes to administer and limited
tools, scientific tools available. They have been some…I’m not sure I
would say zealots. I think that’s overstating it, but they have been
aggressive on some fronts. And it’s a misfortune that they have all of the
responsibilities that they have because so many of these problems would
have been better dealt with by leaving them to the states and giving the
EPA jurisdiction over the largest sources, which is what has been
proposed, but is politically very difficult, as you would imagine.
DANIEL MARCUS: So they have to waste a lot of time on local…?
JUDGE GINSBURG: Well, on regulating millions and millions of point sources when a tiny,
tiny percentage of them account for the vast majority of the emissions.
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DANIEL MARCUS: This is Daniel Marcus interviewing Judge Ginsburg on January 14th, 2014.
Judge Ginsburg, in this interview I’d like to discuss a couple of your
recent decisions in major cases. And the first one of those is the case that
has become known as Heller II, I guess, after the Supreme Court in the
Heller case several years ago held that there was an individual right to
keep and bear arms under the Second Amendment, and that the D.C. law
more or less banning the possession of handguns—not completely but
pretty much—in the home for self-defense was unconstitutional. D.C. then
revised its law in an effort to comply with the Supreme Court decision,
and Mr. Heller along with some other plaintiffs challenged the revised
law. And you wrote a very important opinion upholding the law in part
and sending the case back to the district court for reconsideration of the
validity of other parts of the law under the standards set forth in your
opinion.
And I guess the major issue that you dealt with in that case, and that you
had a debate with Judge Kavanaugh in his concurring and dissenting
opinion, was what the correct standard for reviewing the constitutionality
of a regulation of guns by D.C. or anybody else should be, an issue on
which the Supreme Court in its Heller decision had not given much
guidance. You came down in favor of intermediate scrutiny. Why don’t
you just tell us how you approached this case and how you wrestled with
the problem of how to decide what level of scrutiny should apply or what
the test should be.
JUDGE GINSBURG: There were two problems associated with resolving this case at all, in any
way. The first is, as you implied, the Supreme Court’s Heller decision was
not very informative about not only the standard of review but the
substantive contours of the Second Amendment. The Supreme Court’s
opinion seemed to be drafted, and probably was drafted, in such a way as
to resolve as few matters as possible—that’s not unusual of course in the
Supreme Court—but to avoid clarity on issues that it did resolve. And so it
expressly ducked the standard of review question. But in terms of the
substantive contours of the right, it told us really only that this is an
individual right, as opposed to the right of the states or militia, and that
that right extends to weapons in common use for self-defense and other
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purposes, particularly sporting. So sport guns and guns for self-defense.
And it really told us very little more than that. There’s a lot of verbiage
about the history and rationale.
Oh, it did say one other matter, that notwithstanding the fundamental right
of an individual to possess a handgun for self-defense, at least in the
home, and long guns for sporting weapons or sporting purposes, that right
was qualified insofar as there were longstanding regulations limiting the
exercise of those rights. The theory seeming to be that, if the regulations
were longstanding, they therefore had not been challenged as
unconstitutional by members of the public and that must be because they
are reasonable, and reasonable regulations are not being unhorsed by the
Supreme Court’s decision. So they mentioned as examples the ban on
possession of such weapons by a convicted felon, or a person who’s been
judged mentally incapable.
Well, that all introduced a lot of complexities. It meant we had to deal
with the standard of review, as you mentioned, what regulations were
longstanding, and we did have a long historical treatment of that. Also, of
what types of weapons are in common use in contemporary society for
those two purposes, self-protection, particularly in the home, and sport.
DANIEL MARCUS: That’s right. And unfortunately Justice Scalia in his opinion for the Court,
gave these examples of reasonable regulations that would be okay, but
none of them involved the regulations at issue in Heller II.
JUDGE GINSBURG: Well, that’s right. Heller II involved promulgation by the D.C. Council
after Heller I of a revised statute that piled on limitations, one after the
other, seemingly throwing as many things at the wall as they could in the
hope that something would stick in their effort to frustrate gun possession
and ownership within the District. We were therefore required to deal with
whether any of the regulations promulgated by D.C. were of a
longstanding nature, looking to other states and the history of gun control.
And we were tasked also with looking at novel regulations to see whether
they were facially reasonable. These included such things as licensing
requirements that paralleled those requirements for driving a motor
vehicle or having a driver’s license. So getting the license, being
fingerprinted, photographed, reporting one’s address and vehicle, or in this
case gun, periodic re-registration in order to make sure your eyesight is
adequate. All these things, some of which were taken from, or at least are
the same as those that have historically been used to regulate drivers of
motor vehicles, and some that were used to regulate registration for
voting. And it seemed that those would be analogous to longstanding gun
regulations in that they have been upheld, they have not been held to be
intrusions on the fundamental right to travel.
DANIEL MARCUS: The driver’s license.
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JUDGE GINSBURG: Yes, all these little things. Some of them were more onerous, such as
requiring at least four hours of classroom instruction, an hour of shooting
range experience. On the other hand, you cannot get a driver’s license
without taking a driver’s test, so there was a close analogy there.
Well, with all of the complexities and open questions that brought on
those complexities, the second problem facing the court was that we got
almost no help whatsoever from either of the parties. The briefing in this
case was among the worst briefing, and the record among the most
inadequate records, that I’ve ever seen for a case of any significance,
almost the worst I’ve ever seen for a case that wasn’t pro se. And I say
that on both sides: the District’s brief and the plaintiff’s briefs were
execrable. They had not bothered—the plaintiffs in particular had not
bothered to introduce much evidence. They had evidence, valuable useful
evidence, about the common usage of certain weapons, AR-15s and
cartridges, magazines with more than ten rounds, but not adequate in the
latter regard to resolve the matter. The District was just as unhelpful. They
had something of a record, because the City Council had held hearings, so
there was some testimony and a study put into the record that had come
from the Brady Center. So one would have thought the plaintiffs would
have tried to rebut this kind of evidence, but they didn’t do much of a job.
So at the end of the day it was necessary to remand a lot of questions for
the district court to resolve. We were able to narrow the case somewhat
because the plaintiffs’ pleadings were much broader in the complaint than
in the appeal, and so they seemed to have dropped some of their
challenges, thank goodness. But it really required—you couldn’t make a
sensible constitutional resolution without supplementing the record, giving
the parties an opportunity to supplement the record. One could say, “Well,
if the record’s inadequate the plaintiffs should lose, right? They didn’t
make out their case.” But the problem—part of the problem was that the
District hadn’t made out its case either. We were just in a limbo. And the
Supreme Court in one prior case, I think it was Turner Broadcasting,
because there was a constitutional right at stake, rather than resolve it on
an inadequate record did send the case back to the district court for the
parties to supplement the record.
DANIEL MARCUS: You did manage to decide that the record was adequate to resolve a couple
of the questions.
JUDGE GINSBURG: Yes, yes.
DANIEL MARCUS: Including the basic registration requirement.
JUDGE GINSBURG: Right, right. Which seemed far from onerous. Was it Turner, the case to
which I referred?
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DANIEL MARCUS: Yes, I think so, yeah.
JUDGE GINSBURG: Yeah, okay. A First Amendment case. Now, on the standard of review the
argumentation of the parties was a little better than the record. But the
plaintiffs took a very wooden view that because this was a fundamental
right strict scrutiny was involved, end of story. And the case law is not
consistent with that. If the law in question had banned possession of a
handgun, that might have been the correct standard of review, although it
would have failed under the lesser standard anyway. But when you have
things that impinge on a fundamental right, but don’t make a central
assault on it, such as time, place and manner regulations for speech, as
opposed to content regulations for speech, intermediate scrutiny is what
the Supreme Court has applied. And so that seemed to be what we were
dealing with here, and we went with intermediate scrutiny.
The couple of other circuits that had dealt with post-Heller I gun
regulations had also applied intermediate scrutiny. Those were the Ninth
Circuit in a case that involved banning weapons from county property, and
another circuit, perhaps the Seventh—
DANIEL MARCUS: I think it was the Seventh Circuit I think, yes.
JUDGE GINSBURG: —Seventh Circuit that dealt with filing off the serial numbers of guns. The
regulation prohibiting that was upheld under intermediate scrutiny. So
intermediate scrutiny seemed to be quite right. Rational basis review has
become such an empty exercise. There have been only a couple of
instances in the last 60 years in which a court of appeals has overturned a
regulation for want of a rational basis, or at least an economic sort of
regulation or a material regulation like this. And strict scrutiny is a death
sentence for any law that’s subjected to that kind of searching scrutiny.
DANIEL MARCUS: I take it that the plaintiffs did not argue for the standard that Judge
Kavanaugh found implicit in the Supreme Court’s opinion, which was sort
of a special standard for the Second Amendment based almost entirely on
the historical evidence at the time of the enactment of the amendment.
JUDGE GINSBURG: I think that’s right. I think all of the judges were completely at sea in terms
of getting any help from the parties.
DANIEL MARCUS: Yeah. Do you know where—did Judge Kavanaugh—where did he get that
standard? I mean, I guess he would say he got it from the Supreme Court
opinion. But was it floating around in the commentary, in the literature? I
don’t remember.
JUDGE GINSBURG: I don’t think so, I think it was original with him. And it was very—there
was not much commentary at that point. Now, the thing that mystifies me,
and that may be just because I don’t make an affirmative effort to keep up
with it, but it’s been two and a quarter years since we remanded this case
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and I have not heard the single slightest suggestion that anything has
happened since then.
DANIEL MARCUS: You know, I was going to ask you about that, because I haven’t heard
anything about it either, and I can’t believe that the plaintiffs would have
dropped their challenges to the remanded provisions. But you know what
may have happened, perhaps the district revised its law further and
amended it.
JUDGE GINSBURG: Well, I don’t follow the local newspapers and so I don’t know.
DANIEL MARCUS: I don’t know either.
JUDGE GINSBURG: Judge Urbina, or the district judge, has retired between his rendering of the
initial decision and the remand by the circuit. Either before then or
immediately after he retired. So it had to be assigned to a new judge, and
I’m sure that entails some delay with getting started again. But it was an
open invitation to the plaintiffs to put in evidence. It would be surprising if
they walked away from it, but I just haven’t heard a word.
DANIEL MARCUS: Well, I’ll make it my business to find out.
JUDGE GINSBURG: I’d be interested.
DANIEL MARCUS: I have a vague—it suddenly occurs to me that maybe D.C. revised the law
to pull back on a couple of these things and the case was in essence
informally settled. Maybe.
JUDGE GINSBURG: Well, that strikes me as surprising, simply because the District has been
very determined to limit people’s gun rights to the extent that they can
lawfully do so.
DANIEL MARCUS: Sure. Sure. And they got four votes in the Supreme Court as to their ability
to do so.
JUDGE GINSBURG: Right, right, exactly. So I just don’t know what’s going on there.
DANIEL MARCUS: I have one question about your selection of intermediate scrutiny as the
proper standard of review. As I read your opinion, and your application of
the Turner idea of intermediate scrutiny, you seem to be suggesting that
within intermediate scrutiny there’s sort of a sliding scale. That depending
on the strength—the greater the strength of the governmental interest—
that the stronger the governmental interest, the weaker the intrusion into
the area of the protected right, the stronger the government’s case. In other
words—I’m not articulating this very well, and I probably ought to cancel
this part of the question. But am I right in perceiving your concept of
intermediate scrutiny that there’s a little balancing going on of the weight
of the interest and the intrusiveness of the burden? There’s a sentence
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where you say, “A regulation that imposes a strong burden upon the core
right of self-defense must have a strong justification, whereas a regulation
that imposes a less substantial burden should be proportionately easier to
justify.” Which is a logical thing. But when the Supreme Court announces
these tests—and you cite Turner there, so Turner undoubtedly says that.
But it’s interesting, because there’s been a debate in the literature about
whether the Supreme Court ought to abandon all these levels and just do
just exactly that for every case. Was that a conscious effort to establish a
kind of range within intermediate scrutiny, or not?
JUDGE GINSBURG: I cannot reconstruct what my thought process was at the time, but I can
tell you what I think now and what I have thought in another analogous
context along these lines. The whole construct of these three tiers of
scrutiny is fairly described as a sort of—well, as matters of degree, so that
equal protection, the standard for equal protection in analysis, is with these
three levels inherently a sliding scale. That there should be some
slidingness, some room for sliding within each level, seems an almost
unavoidable, logical corollary of having the three levels to begin with.
And if it weren’t made express, I think it would still be the case that courts
would find it more difficult to uphold some matters than others, require
more weighty justifications for some matters than others, within the same
level of those three scrutinies. It would not make sense to do otherwise.
The analogous situation is in my opinion in Polygram, the “Three Tenors”
case, where I rehearsed the Supreme Court’s series of fits and starts in its
attempt to articulate different degrees of scrutiny required before one
could reach a conclusion that a matter does not warrant full blown rule-ofreason treatment.
There they started with two tiers, per se treatment and rule-of-reason
treatment, and within rule of reason they quickly realized—not quickly,
but they realized that they needed to have some further fine tuning, some
further differentiation. And over a series of five or six cases—California
Dental, Broadcast Music, and NCAA, they acknowledged that the world
was not black and white per se, or rule of reason, and that some things
warranted only a quick look to see whether there was an antitrust inquiry,
because the rule of reason would be such an enormous undertaking that it
shouldn’t be done lightly. And so they were just being practical. And in
Polygram I made an effort to line up all of their cases and show that there
was a continuum of about five different stopping points at least within the
rule-of-reason part of the dichotomy. And I think maybe a similar thing
can be seen in the equal protection cases, because it just doesn’t make
sense to do it any other way.
DANIEL MARCUS: I think you’re right, sometimes it’s probably not done explicitly by courts,
but they must be doing it. And I think what’s interesting about your
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opinion is that you explicitly say that this should be done and
acknowledge that you’re doing that.
JUDGE GINSBURG: Well, maybe it was my antitrust background coming to bear.
DANIEL MARCUS: One final question on this. I was struck by the fact that you have a nice
rebuttal opinion to Judge Kavanaugh’s dissent really on the standard, and
on some other issues, which you attach as an appendix to your main
opinion. And I was struck because that format is a little unusual. And I
was wondering, many judges, and the Supreme Court often in majority
opinions, rebut the dissent by having footnotes saying, you know, that the
dissent is full of baloney on this question because of so and so. And why
do you do it this way? Is it because you don’t like footnotes?
JUDGE GINSBURG: There are two reasons. One of them is that I don’t like footnotes, yeah. But
the other is more general and applies to my response to separate opinions
in the run of cases. When I do an opinion, I try to make it as cogent and
well organized and readily understood as possible. And to break up the
flow of that presentation with asides, even sotto voce in a footnote, is
disruptive and derogates from the quality of the opinion. In almost all
cases—this is one perhaps, maybe there is another exception—I do that
not by changing the opinion—well, of course if I’m persuaded of a point I
do change it or incorporate it, but if there’s at the end of the day a
disagreement, I try to do that by appending a footnote so as to minimize
the disruption of the argument. It still has the problem of any footnote, that
it distracts the reader. And if I haven’t done so before, I refer you to Judge
Mikva’s article “Goodbye to Footnotes” in the Colorado Law Review; it’s
a minor classic.
So in this instance Judge Kavanaugh’s critique was so central—or let me
put it another way, went to the heart of my analysis and at so many
different places that it would have required a boatload of footnotes to deal
with it, and even then I don’t think it would have done the dissent justice
because it wouldn’t have treated it as a coherent whole. So better to
segregate the analysis, or the rebuttal of the dissenting opinion. And that
could have been done in a section within the opinion. I did it as an
appendix in order to make it seem a little less important. However, that
was not to denigrate the dissent, but rather to preserve the integrity of the
opinion for the Court. And as you may know, I never, ever when I’m
writing separately, refer to the “majority” but always to the opinion of the
Court.
DANIEL MARCUS: Okay, let’s turn to another recent decision that proved to have a
considerable influence in changing the law on a major constitutional issue,
and that is your decision in the Maynard case, which is now known as the
Jones case, because only Mr. Jones got certiorari in the Supreme Court. Or
no, excuse me, the government got certiorari in the Supreme—
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JUDGE GINSBURG: Yeah, that’s right.
DANIEL MARCUS: The government was satisfied as to Maynard—
JUDGE GINSBURG: Right.
DANIEL MARCUS: —as to Mr. Maynard; they were not satisfied as to Mr. Jones. And what I
was surprised to learn, which I had not known, is the government almost
got rehearing en banc on your opinion in the Maynard case. But they
didn’t do so well in Supreme Court.
JUDGE GINSBURG: Which is to say they got no votes.
DANIEL MARCUS: Exactly. I guess the case was a challenging one for you because there was
a Supreme Court precedent on which the government relied very heavily
involving a beeper in a container, where the Supreme Court had said that
was just fine and that you didn’t need a warrant under the Fourth
Amendment to place this beeper in a container in somebody’s car to see—
JUDGE GINSBURG: Ah, but they didn’t place it in his car.
DANIEL MARCUS: Oh, that’s correct, they placed it in a container.
JUDGE GINSBURG: That was key. They placed it in a container at a store and the defendant
purchased the container at the store and put it in his truck. So they had the
connivance of the store owner, and it was a bit of a trick, but it did not
involve the police trespassing, if you will, in Justice Scalia’s terms, on the
defendant’s property.
DANIEL MARCUS: Right. So that was crucial for Justice Scalia. It wasn’t as crucial for you,
because you distinguish the case also, I guess, on the ground that this was
following somebody for kind of a one-time thing and not following
somebody for a whole month, right?
JUDGE GINSBURG: That was an important consideration, yes.
DANIEL MARCUS: Okay. So talk a little about the dynamics of this case. Because you also
had a different view of the case—well, it wasn’t on your panel, your panel
was unanimous. But when the case got to the court of appeals, Judge
Kavanaugh unveiled a sort of modest version of Justice Scalia’s trespass
opinion in the Supreme Court.
JUDGE GINSBURG: You’re talking about the rehearing petition.
DANIEL MARCUS: The rehearing petition, yes, on the rehearing petition. Was the trespass
theory argued before the panel?
JUDGE GINSBURG: Yes, here’s the way the case was set up. Now, if you don’t mind I’ll just
recite a bit of the facts. Jones, I guess it was, owned a nightclub in
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Washington, which meant he had a lot of cash in his business. And when
the police investigated whether he was involved in drug dealing they were
unable to find him ever in possession of drugs or of an amount of cash that
would defy his explanation that it was from his business. So they attached
a GPS magnetic device to the undercarriage of his car, having gotten a
warrant in the District of Columbia to do so. But they allowed the warrant
to expire—it was 10 days, I believe, and they went several days over the
expiration of the warrant—and then they attached the GPS to his vehicle
when it was in Maryland, which was not authorized by the warrant. So
when it came up the government stipulated they had no warrant. So it was
a warrantless act on the part of the police by attaching this GPS to track
the defendant’s movements in order to see if they could implicate him and
place him with the drugs and the dealing of the drugs.
They left the GPS on the car for 28 days, and during that time they found
several instances—a few instances anyway—in which he drove to the
house where his accused confederate was making the transactions and
dealing drugs. The evidence against him consisted of the GPS evidence of
his locations and the testimony of the person who operated in the house
saying that Jones indeed was part of the scheme and that he came there to
supervise, or what have you. So it was quite clear that without the GPS
evidence this would have been a close case, and this was not harmless
error to introduce this evidence, if error at all. The appellant made two
arguments, two completely independent arguments. One said this was a
search of his vehicle, the other is that it was a seizure of his vehicle.
Now, the Seventh Circuit had decided in a case through Judge Posner that
attaching a GPS to a car was not a seizure of the vehicle because it didn’t
interfere materially with the owner’s use of the vehicle, and they had
authority for that standard of material interference from a Supreme Court
case. The Ninth Circuit had decided the matter with Judge Kleinman
writing separately, and I believe he was saying it was a seizure, but the
majority said not. So we were faced with two possibilities: if we thought
it was a seizure we would be creating a circuit split; if we thought it was a
search we would not be, there was no contrary authority, but there was the
Supreme Court’s Knotts opinion to which we referred.
And so we looked at search first to see whether we could decide the matter
on that basis. Had our resolution been that there was no search we would
then have had to deal with the seizure matter. So we took up search first.
And by “we” I really do mean the three judges on the panel, Judge Tatel,
and myself, and who was the third?
DANIEL MARCUS: I have the case. Judge Griffith.
JUDGE GINSBURG: And Judge Griffith, right, exactly. So the way in which we addressed the
search question was to look at the Supreme Court’s cases on not just
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Knotts but other cases involving intrusions with the same privacy interests
at stake where they were upheld for a variety of reasons, such as searching
a trash bag in front of someone’s home put out for collection was held not
a search because the person had abandoned the property. And there’s a
series of cases, each one with its own particular spin on this. Knotts was
clearly the closest case in point. And we looked at state law as well.
Because several state supreme courts had decided this issue and there was
a conflict among the states.
DANIEL MARCUS: On the GPS issue?
JUDGE GINSBURG: On the GPS issue, as to whether it was a search. California had enacted a
statute defining it as a search. Now, we got into all of that because the
Supreme Court’s meta-standard is, ask whether the defendant had a
reasonable expectation of privacy. So does he have a reasonable
expectation of privacy in the garbage that’s been put out by the curb, or in
his backyard, or field, where that’s observed from an airplane? All of these
involved that standard that had been set out by the Supreme Court in the
Katz case in I think 1968. Katz was itself a departure from the historical
common law tradition in which a physical trespass was required for a
search—or at least for a search that was unreasonable without a warrant
under the Fourth Amendment. And Katz said, well, this man’s talking in a
phone booth, he has a reasonable expectation of privacy. It turns out the
phone was bugged, because he was under surveillance, and the court
overturned that conviction. So there were now from Katz forward two
lines of cases, the physical intrusion cases, which go back to medieval
England and right up to the present day well after Katz, and the Katz line
of cases, somewhat parallel, in which the argument is that the search,
although not a trespass, involved an intrusion on someone’s reasonable
expectation of privacy.
The Katz standard is circular: Whether one has a reasonable expectation of
privacy more or less depends on prior case law, and to say in any given
case, “he didn’t have a reasonable expectation of privacy,” even though
that had never been so held before, is something of an ipse dixit. So in
order to answer the question, did Jones have a reasonable expectation of
privacy, we looked at, as I say, case law from everywhere and treated this
as a common law evolution, if you will, bounded by the Knotts decision of
the Supreme Court. And some of the privacy cases were quite
illuminating. The case of the photographer who followed Mrs. Onassis
around everywhere ended in her getting an injunction in the New York
courts because of the intrusion on her privacy. There was no physical
trespass on her property.
In this instance the expectation of privacy that was implicated was the
privacy that one enjoys about your own movements--where you go, who
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you see, what you do. In Knotts the Supreme Court had said, well, they’ve
put this container—or the defendant put the container himself in his truck,
drove it from somewhere in Minnesota to a rural location in Wisconsin,
and until he turned off the road in Wisconsin into a driveway he was on a
public thoroughfare and had no expectation of privacy. The police could
follow him, they could see him, there was nothing special about there
being a beeper except that it made their job somewhat easier to do. But if
the police followed someone, as they did with Jones for 28 days, they’re
learning not just whether he is going to some place to commit a crime or
do something nefarious that might enhance suspicion that he is involved in
criminal activity; they are basically recording his every movement, by
vehicle anyway, for a month. As we recited in the opinion, that potentially
reveals a great deal of information about an individual unrelated to any
potential criminality. Whether they go to a psychiatrist, or Alcoholics
Anonymous meetings, or gay bars, or abortion clinics, or what have you,
it’s all there, and that’s a very substantial intrusion on privacy, much more
so than was at stake in Knotts, even if it all takes place on the public way.
But a person, after Knotts, could not have a reasonable expectation when
they’re making a trip from one place to another place on the public
highway for the purpose of committing a crime. They might still and
would still have a reasonable expectation of privacy that their movements
for a month, 99-plus percent of which have nothing to do with criminal
conduct, would remain private, if and only because it would have been
until this moment in history utterly impossible for a police department to
surveil someone 24 hours a day for 28 days. There are instances in history
where it’s happened, involving more espionage than ordinary crime, but it
would be extraordinary and no one could have expected that they were
subject to this.
Okay, so the panel was not just unanimous but all of us were in strong
agreement that this was an impermissible search, unreasonable under the
Katz standard. To have looked at the common law—trespass standard, it
also would have been very difficult to distinguish from seizure, but they’re
not mutually exclusive, they both apply everywhere. And if we had said
that the attachment of the GPS constituted a seizure—which was
unconvincing I’m afraid, and also would have been in tension with the
Seventh Circuit’s case.
DANIEL MARCUS: And had the case been argued mainly on the reasonable expectation of
privacy standard? Do you remember?
JUDGE GINSBURG: Well, both were briefed. So I don’t know about the oral argument, but
both were briefed.
DANIEL MARCUS: You were not tempted by the trespass standard.
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JUDGE GINSBURG: Well, I’m sorry, I’m not sure that the trespass standard of search was
argued. Seizure was argued. And search was argued, but I think perhaps
only in Katz terms, I’m not positive.
DANIEL MARCUS: And certainly the Supreme Court, while both standards are still alive, has
been using the reasonable-expectation-of-privacy standard to a large
extent in its decisions since Katz.
JUDGE GINSBURG: Right. So I should say that in writing the case I was at great pains to make
it comprehensive and persuasive. And this opinion went through more
drafts than anything I’ve ever done on or off the court, 32 drafts. Not only
that, but in the course of writing drafts, there were two memoranda to the
panel which were very extensive, and probably each went through ten
drafts. So we had about 52 drafts of paperwork in there. One of the
passages that is probably the most quoted was actually contributed by
Judge Tatel, and I thought it perfectly captured what we wanted in that
section. It was about the things that are revealed by 28 days of
surveillance, which I mentioned a moment ago, and I gratefully inserted it
in the opinion.
DANIEL MARCUS: And as I recall it was paralleled in Justice Alito’s opinion concurring
opinion in the Supreme Court—
JUDGE GINSBURG: Yes, that’s right. That’s right.
DANIEL MARCUS: —which must have been inspired by your opinion.
JUDGE GINSBURG: Well yes, it clearly was. So the case went to the Supreme Court, and as
you know was decided 9-zip. But in an opinion written by Scalia, for five
justices saying this was an easy case, because there was a physical trespass
on the man’s property—so I guess it would be trespass on the case—and
that’s right at the historical heart of the Fourth Amendment. That made for
a much narrower decision.
DANIEL MARCUS: And much narrower decision, but in one sense went further than your
opinion would because it would mean that attaching the GPS even for one
trip would have been a search requiring a warrant.
JUDGE GINSBURG: That’s right, that’s right. And it avoided therefore the line drawing
associated with the long trip, a point on which Orin Kerr from GW took
the court to task in, I don’t know, a blog post or an article or something.
So yes, it had the virtue of avoiding that line drawing, and of simple
application, the hallmark of Justice Scalia’s jurisprudence.
The four led by Justice Alito who wrote separately tracked our opinion
quite closely, not in terms of words but analytically, and were I think
express in saying that this required a broader resolution than just the
trespass-type point that Scalia was making. The Supreme Court itself in a
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case involving an employee’s use—I think a police department
employee’s use—of the employer’s computer being monitored by the
employer, through Justice Kennedy I believe, had upheld the employer’s
position—it must have been a civil case—but cautioned the courts that in
this new era, with the intersection of the Fourth Amendment and
contemporary digital technology, we should go cautiously and narrowly.
And so the opinion for the five in Jones really in one sense doesn’t do that
because it applies across the board. But that’s fine.
DANIEL MARCUS: Were you influenced by the fact that, while this was a trespass, it wasn’t
much of a trespass, just putting this little thing in—
JUDGE GINSBURG: As I say, I think on the search point that it was the Katz argument that was
made. And I would say that as a trespass it’s a technical trespass. I would
not have predicted that the Supreme Court would have said that, because I
think—I would have expected if they were going to go the trespass route
that they would have borrowed from their seizure case and said there was
no material interference with the owner’s use of his property, as had Judge
Posner in the Seventh Circuit.
DANIEL MARCUS: What did you make of Justice Sotomayor’s concurring opinion? She
joined Justice Scalia’s opinion for the majority, but she wrote separately. I
couldn’t tell whether she was really torn between the two opinions and
almost joined Justice Alito or not. Did you have a reaction to her opinion?
JUDGE GINSBURG: She seemed to be sympathetic to Justice Alito’s position and to be almost
just thinking out loud, but saying that we’re going to be facing these
problems and we have to deal with them.
DANIEL MARCUS: Yes. I think that’s why she wrote separately. But I agree with you that she
seemed to be—she certainly agreed with Justice Alito.
JUDGE GINSBURG: Yes, right. But insofar as she was saying that this is something we’re
going to have to continue to deal with, prescience was not long in being
vindicated. After the Supreme Court’s decision— I should say by way of
background, before the case came to us Jones and Maynard had been tried
and got a hung jury. So the case that came to us was from a retrial. And
after the Supreme Court’s decision the department—or maybe it was the
U.S. Attorney here—announced that they would try Jones a third time
without using the GPS evidence and would introduce instead cell phone
location evidence. Which would mean that this case could be the vehicle
yet again for a very difficult and pathbreaking question about technology
and the Fourth Amendment.
DANIEL MARCUS: Well, and he was tried again and convicted.
JUDGE GINSBURG: So it’s on its way here.
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DANIEL MARCUS: So it’s on its way. But I don’t know—I assume they used the cell phone
evidence.
JUDGE GINSBURG: I don’t see how they could have convicted him otherwise really.
DANIEL MARCUS: Well, they had the testimony of that—
JUDGE GINSBURG: That’s all they had.
DANIEL MARCUS: That’s all they had. And I assume that the defense—
JUDGE GINSBURG: No money, no drugs—
DANIEL MARCUS: Yes, yes.
JUDGE GINSBURG: —just this one accomplice witness.
DANIEL MARCUS: It’ll be interesting to see when that case comes up here and to the Supreme
Court again.
JUDGE GINSBURG: Well, if it comes up here, as I presume it will, the appellants will no doubt
argue that it’s a related case and seek the same panel.
DANIEL MARCUS: Yeah. That’s a dangerous thing after this case in New York involving the
stop and frisk policy.
JUDGE GINSBURG: Yes, but the panel didn’t invite this, I assure you. Unlike the district judge
in New York.
DANIEL MARCUS: So this is a case where you really did have it—this case was essentially a
case of first impression on the issue of the use of a GPS in this fashion,
and if Justice Alito had gotten one more vote you would have had a
Supreme Court decision adopting your reasoning.
JUDGE GINSBURG: Well, that may come.
DANIEL MARCUS: It was still pretty satisfying, I suppose.
JUDGE GINSBURG: Yes. And actually there was an article by someone on the University of
Chicago faculty saying that the case was a model of common law
reasoning. And that was nice to read.
DANIEL MARCUS: That was nice. And it’ll be interesting to see whether Justice Scalia’s—this
property-oriented trespass view of the Fourth Amendment. I realize he
wasn’t excluding the Katz view also. But whether that becomes sort of
revived more in the Supreme Court in Fourth Amendment jurisprudence.
JUDGE GINSBURG: Well, I think, not on the contrary, but differently, that it will be of no use
in the oncoming technology cases.
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DANIEL MARCUS: Because they don’t involve a trespass.
JUDGE GINSBURG: Exactly. The cell phone locator evidence is not a trespass. And now these
GPSs are being installed in new vehicles by the manufacturer.
DANIEL MARCUS: Right. So it’s more like the container case, yeah.
JUDGE GINSBURG: Or the pen register case, Smith v. Maryland. The issue is before the court
now in the NSA case—
DANIEL MARCUS: It’s the NSA case in the district court.
JUDGE GINSBURG: The NSA case that was before Judge Leon.
DANIEL MARCUS: Before Judge Leon. And there’s one in the Southern District also that was
just decided.
JUDGE GINSBURG: Yes, the other way. And they were key—both opinions were key to
whether Smith v. Maryland was controlling, and that’s an expectation-ofprivacy case.
DANIEL MARCUS: Yes, and that is an expectation-of-privacy case. And when it gets to the
Supreme Court the interesting question will be, (a) whether it can be
distinguished, but (b) whether the Supreme Court given all this new
technology and the concerns about privacy will overrule Smith v.
Maryland.
JUDGE GINSBURG: They’re in a difficult position, I think, because the implications of
anything that the Court decides remain necessarily unclear as the
technology changes so quickly. So they’re prudent to decide things
narrowly, and it does mean that the lower courts and the parties are
deprived of more guidance than they might otherwise get. But it’s an
extremely perilous area for the Court.
DANIEL MARCUS: One more question, or a couple of questions on Maynard/Jones. We
skipped over what happened. In retrospect the government probably
wishes they hadn’t sought certiorari in this case.
JUDGE GINSBURG: I should think so.
DANIEL MARCUS: And they may have been encouraged by the fact that when they petitioned
for rehearing en banc they almost got it. They got four votes for rehearing
en banc, and they got two dissenting opinions from the denial of the
rehearing en banc, which I discovered last night. I didn’t know that.
JUDGE GINSBURG: But I think they needed six votes.
DANIEL MARCUS: No, there were nine—it was five to four.
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JUDGE GINSBURG: There weren’t ten judges?
DANIEL MARCUS: No, I don’t think so.
JUDGE GINSBURG: No, okay.
DANIEL MARCUS: But in any event they got four votes, and Judge Sentelle wrote a dissent on
the reasonable-expectation-of-privacy point and basically said Knotts was
improperly distinguished. And Judge Kavanaugh wrote a sort of
ambivalent dissent saying he wanted to rehear it en banc to get into this
more, and it was such an important issue and he wasn’t sure about it. But
he raised the trespass issue as one that he thought ought to be briefed to
the whole court and expressed some of the same kinds of things that
Justice Scalia ended up saying. But the fact they got four votes may have
encouraged them. To me, I was a little surprised in retrospect that they
went to the Supreme Court, because this decision of yours doesn’t
hamstring them, they can go get a warrant. It’s not such a problem to get a
warrant on a showing of probable cause to think—they could have gotten
a warrant in this case.
JUDGE GINSBURG: No, they had a warrant.
DANIEL MARCUS: They had a warrant.
JUDGE GINSBURG: They just didn’t handle it properly.
DANIEL MARCUS: They didn’t get it extended, yeah.
JUDGE GINSBURG: Wrong jurisdiction, wrong timing. Well, I of course don’t know what their
thinking was, but I do know from a former clerk who was an AUSA in
New York Eastern that his office adopted a policy from the time this
decision issued and maybe before of getting a warrant whenever they
wanted to use a GPS because they didn’t know how this was going to be
resolved. I would think U.S. attorneys around the country probably had
somewhat diverse, as usual, policies, so that may be why the department
wanted it—
DANIEL MARCUS: I guess there were enough people in the U.S. attorneys’ offices who
thought this was important.
JUDGE GINSBURG: They must have said to Main Justice that they couldn’t get a warrant in
some of these cases.
DANIEL MARCUS: And perhaps the Solicitor General thought this was—looking down the
road with all the new technology, that they ought to try to get the Supreme
Court to say there was no—
JUDGE GINSBURG: Well, if the U.S. attorneys around the country, or enough of them, were
saying that the warrant requirement was not just a minor annoyance but
206

they would be in fact unable to get a warrant in many of the cases where
they use GPS—
DANIEL MARCUS: Since they didn’t have probable cause.
JUDGE GINSBURG: Exactly. —that would suggest to me that there was a need for the Supreme
Court to resolve it as it did.
DANIEL MARCUS: Yes, it certainly would. Okay, let me turn to one other interesting case
from a long time ago in your long judicial career. It was certainly a case
that got a lot of attention at the time, along with its companion case in the
Iran-Contra affair. A number of government officials getting prosecuted,
and among them were Oliver North, who had been a star witness at the
Congressional hearings on Iran-Contra, and Admiral Poindexter, who had
also testified before—I guess he was the National Security Advisor.
JUDGE GINSBURG: I think so.
DANIEL MARCUS: I believe, yes, and had testified before the committee. And they had gotten
use immunity from the committee, and the government nonetheless tried
to prosecute them and avoid the taint of the immunized testimony. And in
both cases district judges conducted the kind of hearing required by the
Supreme Court and found that the—I guess that neither the grand jury
testimony nor the prospective trial testimony was tainted by the
immunized Congressional testimony. And in both cases this court reversed
the district judges. I think the North case was decided first.
JUDGE GINSBURG: Yes it was. Through Judge Silberman, I believe.
DANIEL MARCUS: Judge Silberman, with a dissent by Judge Wald. And then you wrote the
opinion in the Poindexter case with a dissent by Judge Mikva. I have one
question about the case itself, the decision. Judge Mikva’s dissent
basically—the central point of his dissent as I understood it was, “Gee
whiz, the North decision by this court, which I didn’t like very much…”—
he wasn’t on the panel on it—“…but I accept it. But the North decision by
this court sort of tightened the requirements for what district judges have
to do in addressing this issue. And it was decided after Judge Greene in
the Poindexter case had tried the case and conducted the Kastigar hearing.
And so what you should have done, Judge Ginsburg, and the majority in
this case, instead of reversing the conviction, you should have remanded
the case to Judge Greene to do it over, to do the Kastigar hearing over
again with the gloss of the North decision by this court.” So my question
to you was—and you probably explained in the opinion why you’re not
doing this and I just don’t remember what you said about it—but why
wasn’t that a logical way to deal with the inadequacy of the district court’s
treatment of the issue?
207

JUDGE GINSBURG: The last sentence is: “The case is remanded to the district court for such
further proceedings on the indictment as the IC may pursue.” But we had
already said—that’s after saying: “The independent counsel has failed to
show that Poindexter’s immunized testimony was not used against him at
trial.” So we reversed on all counts, and then went on to talk briefly about
the counts that were also reversed on unconstitutional application. I think
that’s the corruptly...
DANIEL MARCUS: The corruptly issue, which he dissented on also.
JUDGE GINSBURG: Well, my recollection of the case is more than hazy, not as good as hazy,
it’s 23 years ago. But I do know that the independent counsel, Mr. Walsh,
wrote a book after his service as independent counsel, and he basically
said that he didn’t have any quarrel with the court’s failure to remand the
case, the Poindexter case, because—well, first of all, the initial outcome
was utterly foreshadowed and indeed controlled by North, that the use
immunity was being transgressed. But he said in his book he hadn’t made
a record because he didn’t have the benefit of the North decision and so
there was no way he could have saved the case in Poindexter anyway.
DANIEL MARCUS: Oh, I see. I see the point. That in other words they had—because they
didn’t have the benefit of North, this court’s North decision when they did
the Poindexter case they stepped over the line too much, the North line too
much.
JUDGE GINSBURG: That’s exactly right.
DANIEL MARCUS: And you must have concluded the same thing.
JUDGE GINSBURG: Yes, we didn’t see any reason to remand—there was no possibility.
DANIEL MARCUS: You looked at record and said, “Hey, it’s tainted.” The trial was tainted.
JUDGE GINSBURG: I don’t recall whether they said, “Even if it’s tainted…” in their brief,
“…we should have an opportunity on remand,” but in his memoirs he
fully accepted that that would have been futile. And he also says in the
memoirs that he tried to get the Department to seek cert, but I don’t know
if they ever did.
DANIEL MARCUS: I don’t think so. I tried to check that last night Googling it and I found no
evidence of it.
JUDGE GINSBURG: Well, I think it would have been noted here in the West Reporter, and it’s
not indicated.
DANIEL MARCUS: No, I don’t think they sought cert.
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JUDGE GINSBURG: So on the important question, which was the Kastigar—or the use
immunity question, the case was hopeless. No need for a remand, no hope
of cert.
DANIEL MARCUS: So the key decision of this court if there was any real controversy on this
was the North decision, not your decision in the Poindexter case.
JUDGE GINSBURG: That’s right. Now, I was on that panel.
DANIEL MARCUS: On the North panel?
JUDGE GINSBURG: I think so.
DANIEL MARCUS: I don’t think so. I looked at the case. Were you on the panel?
JUDGE GINSBURG: Well, maybe it was another one of the Watergate cases, because I know—
DANIEL MARCUS: You mean the Iran-Contra cases.
JUDGE GINSBURG: I mean Iran-Contra cases, sorry. [laughter] In my earlier life I was
involved in the Watergate cases as a law clerk. The reason I mistook that
is that one time, in whatever case it was, we came off the bench, and I
think it was Judge Silberman said something to me about Oliver North’s
appearance, physical appearance. And I said, “How do you know? I mean,
what are you talking about?” And he said, “Well, didn’t you see him in the
courtroom? He was in the first row on the aisle seat.” And I said, “No.” I
hadn’t. I was so focused on the lawyers I had never noticed. [laughter]
And he was in a dress uniform.
DANIEL MARCUS: Maybe he came to the Poindexter hearing.
JUDGE GINSBURG: Well, that’s possible. Maybe that was it. No, Silberman wasn’t on that
Sentelle and Mikva.
DANIEL MARCUS: No, I mean maybe North came to the Poindexter hearing. But Silberman
wouldn’t have seen him, yeah. [laughter]
JUDGE GINSBURG: Or maybe it was Sentelle who said it, but that did happen in one of these
cases.
DANIEL MARCUS: That is interesting. Well, my other question about these two cases, because
there were strong dissents in both cases, and because particularly Oliver
North became a sort of central public figure in this Iran-Contra
controversy--he was a dazzling witness, and his lawyer made his famous
potted plant—
JUDGE GINSBURG: Brendan Sullivan.
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DANIEL MARCUS: —remark and became famous for that. And the Congressional hearings
weren’t handled very well. And, you know, it was just another reminder of
why the Justice Department goes crazy when they have these
Congressional hearings that are going to interfere with their prosecutions.
But the whole Iran-Contra controversy was a very partisan—it became a
very partisan political fight, and for a while looked like it was going to be
a major political problem for President Reagan and the Reagan
administration. It was for a while. And my question to you is whether the
political battle raging across the street outside in Washington, in Congress,
in the press and the public, sort of had an influence do you think on the
court’s— I don’t mean a direct influence—
JUDGE GINSBURG: No, I understand.
DANIEL MARCUS: —but whether it created an atmosphere in the court that made things
delicate and tense. There’s my question.
JUDGE GINSBURG: Well, the alignment of the outcome—or the voting in these cases, North,
Poindexter, and there may have been another one, looked as if it was
partisan, because the people appointed by a Republican president and
people appointed by a Democrat president divided consistently on whether
these convictions should be overturned. But your question was whether
the external atmosphere and controversies and so on could account for that
or contributed to that. And I think the point of commonality here is more
at the origin of the cases than at the other end of the telescope, the
resolution of the cases. And that was also the subject of great controversy,
but more among lawyers and officials, and that is the legitimacy of the
independent counsel apparatus at large, and, more narrowly, the conduct
of the independent counsel in this case. And as you may know, I think it
was after this when our court decided Morrison v. Olson and held the
independent counsel statute was unconstitutional. Was that before?
DANIEL MARCUS: I think it was before, yes.
JUDGE GINSBURG: Before? Okay. And through Judge Silberman—
DANIEL MARCUS: And then surprisingly got reversed by the Supreme Court.
JUDGE GINSBURG: Yes, yes. It seems that Justice Rehnquist led the court in the diplomatic
direction. But I thought that Silberman’s opinion here and the dissent in
the Supreme Court, which I think was by Scalia—
DANIEL MARCUS: Yes.
JUDGE GINSBURG: —was utterly incontrovertible, and this was an excrescence on our
constitutional system.
DANIEL MARCUS: And President Clinton agrees with you.
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JUDGE GINSBURG: President Clinton agrees. So I think what happened, it’s not that there’s a
bias of pre-judgment against the independent counsel, or this particular
independent counsel, but rather that what went on in these cases, North
and Poindexter, with regard to the immunity was sort of—it seemed
blatant to us. I don’t know how frankly it was smoothed over by those
who disagree, by Judge Wald or—I don’t remember how Judge Mikva
dealt with it. But—
DANIEL MARCUS: Judge Mikva basically said, “Why don’t we give Judge Greene another
chance.”
JUDGE GINSBURG: Oh, okay.
DANIEL MARCUS: Yeah. Judge Wald went to the trouble, amazingly, of reading the grand
jury transcripts, and analyzing and concluding there wasn’t any taint. I
mean, she really went to a lot of trouble.
JUDGE GINSBURG: Well, we had to do that in the Blackwater case more recently. Well
anyway, I think it’s that these cases presented themselves, and were
presented by able counsel, as the independent counsel overreaching in a
very dramatic way. So it seems to me that in view of the, I think, clear
justification for the judgments, it seems to me that it’s Judge Mikva and
Judge Wald who need more explanation of why they were trying to save
these extremely ill-considered prosecutions.
DANIEL MARCUS: Did they seem to you—when they showed the problems with the
independent counsel statute and institution, did they seem to you like
prosecutions—I know you were head of the Antitrust Division of Justice,
not the Criminal Division—but did they seem to you to be the kind of
cases that the Justice Department Criminal Division, the Public Integrity
section, would never have brought given the problem of the immunized
testimony?
JUDGE GINSBURG: At the time I would have said absolutely. Absolutely. The independent
counsel statute provided that the independent counsel was subject to and
governed by the published policies of the Department. But they aren’t so
fine grained that you could say that one case—this case can’t be brought.
But I have no doubt that Public Integrity would not have brought this case.
And I say that at the time for the following reason. When it came to light
many years later in the case of Senator—I can’t remember the last name.
DANIEL MARCUS: Stevens?
JUDGE GINSBURG: Stevens. When it first came to light in Judge Sullivan’s courtroom that the
Department had withheld Brady evidence and more, I saw this on the
news hour on public television, and I turned to my wife and I said, “Gee, I
thought Public Integrity was handling that case.” It was inconceivable to
me that that could have happened.
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DANIEL MARCUS: Yeah. That’s right. And Public Integrity was handling that case.
JUDGE GINSBURG: Yes! Yes!
DANIEL MARCUS: But in their partial defense—only partial defense—it had originated in the
district court in Alaska, in the U.S. Attorney’s office in Alaska, and they
had done a lot of the work and they had a lot of the stuff. In other words, a
lot of the discovery had been done there I think.
JUDGE GINSBURG: And not forwarded to Main Justice?
DANIEL MARCUS: Well, I don’t know.
JUDGE GINSBURG: That’d be surprising. Considering the discipline that was taken against the
lawyers who appeared in court.
DANIEL MARCUS: That’s true in—
JUDGE GINSBURG: I think Judge Sullivan thought they had pretty dirty hands.
DANIEL MARCUS: He got pretty mad. And actually the Justice Department, it took them—I
mean, it did get—the new attorney Eric Holder shortly after he became
Attorney General did eventually do the right thing and asked the district
court to dismiss the—I mean, it was unfortunately after the conviction
but—
JUDGE GINSBURG: Right.
DANIEL MARCUS: Yeah.
JUDGE GINSBURG: And Stevens even so lost by only 5000 votes. He clearly would have died
a senator.
DANIEL MARCUS: Yes.
JUDGE GINSBURG: Or maybe not died, he wouldn’t have been in that plane if he were still a
senator at the time.
DANIEL MARCUS: Well, no, he would have been in the plane because he was killed before
the election. No, it was right after the election.
JUDGE GINSBURG: No, no. No, no. He lost the election by 5000 votes.
DANIEL MARCUS: Oh, that’s correct. And then he was—
JUDGE GINSBURG: And then very shortly thereafter was killed in this plane trip.
DANIEL MARCUS: Yes, that’s correct.
JUDGE GINSBURG: So anyway, that reminded me of a really— Oh yes. The Brady problem is
really I think significant, probably severe, to this day. There was a study
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done of criminal cases in the courts of appeals, and I believe it said 12%
involved significant Brady issues.
DANIEL MARCUS: Wow.
JUDGE GINSBURG: The defendants didn’t win them all, but those are the ones that came to
light in time to be argued. It’s very difficult I guess to get prosecutors to
abide by Brady. And it seems to me that the only sensible policy is an
open file policy, where the defense counsel has the right to go through the
prosecution’s file, with the exception—and the prosecutor has to take the
initiative to make an exception before the court—where it would
compromise an informant or endanger a witness or other person. That’s
done in Israel, it’s done in some states and even in many U.S. Attorneys’
offices, and in some U.S. attorneys’ offices it’s up to the individual
lawyer. A former prosecutor from Virginia Eastern told me he always did
that.
DANIEL MARCUS: Really? That’s interesting. Okay, well, I think this is the end of this
interview.
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DANIEL MARCUS: This is Daniel Marcus interviewing Judge Ginsburg on March 21st, 2014.
Today, Judge Ginsburg, we’re going to discuss the last of our regulatory
administrative law cases, one of your recent opinions a few years ago in
the Business Roundtable case. This was a decision that I think had a great
impact on regulatory agencies and regulatory agency lawyers, because of a
number of things.
This case involved a rule by the SEC on proxy statements with respect to
the election of directors. And the SEC had promulgated a rule requiring
companies to include in proxy materials shareholder nominees for
directors, subject to certain limitations. And I think the reason the decision
startled a lot of people in the Washington regulatory world was this is not
a big-ticket really expensive rule compared to a rule requiring reduction of
emissions, one of the EPA or OSHA rules that had a huge multi-million,
multi-hundred of millions of dollars impact on the economy. And second,
the SEC was not subject by statute to a rigorous cost-benefit analysis
requirement; the statute just required it to consider economic factors. And
third, this seemed like a sort of innocuous good corporate governance rule.
It was a shareholder democracy kind of rule.
And so why don’t you start if you would by summarizing your approach
to the case and to what extent this was sort of a straight arbitrary and
capricious analysis or whether it was tied mostly to the statutory economic
factor requirement.
JUDGE GINSBURG: Well, the SEC is uniquely subject to a requirement that was added to the
securities laws in 1996 or 98, requiring that when it promulgated a rule—
before doing so, I should say—it analyze the effect of the rule on four, I
believe, dimensions, that included the effect on capital formation, the
effect on the efficiency of capital markets, and two other considerations.
And the SEC literally ignored that statutory requirement from its inception
until a case brought to this court in about 2005 in which the Chamber of
Commerce, I believe, objected to a rule on the ground that it had not been
accompanied by the required analysis. And so the court, in a panel on
which I sat, necessarily remanded the rule to the SEC to do the required
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analysis. And the issue was one that was a high priority for then Chairman
Donaldson of the Commission. And the remand—
DANIEL MARCUS: This is in the Chamber of Commerce case.
JUDGE GINSBURG: In the Chamber of Commerce case. The remand to the agency occurred a
scant two weeks before the previously announced date for his departure.
So a meeting of the SEC was held and a few paragraphs were appended to
the old rule that had been done up by the economist at the direction of the
chairman, and the rule was re-promulgated and came to the court with
what was obviously a not only hasty but totally inadequate and superficial
so-called analysis of a few pages, and we again remanded to the agency.
There was another instance I believe, if not two more, before the Business
Roundtable case came to us. So there were three or four cases—I think
three—preceding this one in which the agency had been called to account
for either ignoring or deficiently taking account of its statutory obligation.
In the case of the Business Roundtable, the rule in question as you said
required that companies give access to their proxy machinery to
shareholders who qualified by having a certain minimum percentage of the
shares, I think it might have been three percent, which they had held for a
minimum period, which I think again was three years. And they had
tightened up, between the initial proposal and the final rule they had
tightened up and narrowed the scope of the rule by increasing the holding
period and the percentage of shares to be held. And this time the agency
did an extensive economic analysis directed at the four requirements of the
statute. As a practical matter it was their first serious outing along these
lines. I should say, it was quite lengthy, but it was also full of problems.
There were internal contradictions, there were some unexplained
assumptions, some objections that had been raised in the comments on the
notice of proposed rulemaking but not answered in the final rule, and in
many instances certainly not answered adequately.
The rule also applied not only to industrial corporations but to mutual
funds. Or more strictly I guess to the investment advisory firms that
provide services to mutual funds. And there an additional consideration
had been raised by the parties, namely that a group of mutual funds almost
universally has the same board of directors for all of the funds in the
family, it’s a so-called unitary board. And the election of a dissident—or
let’s say independent—director at the instance of the shareholders to one
of those funds would mean that they now would not have the same board
for each fund because one or more of them would have one or more
directors who would not appear on the other boards. So instead of having
one joint meeting of all of the 30 or 50 or whatever mutual funds, they
would have to have a separate meeting for every different board
configuration. And the agency had not dealt with the cost of that; instead
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they said, to give you an idea of how ludicrous some of their reasoning
was, they said, “Well, if unitary boards are such a good thing then people
won’t vote to have these disparate directors.”
So it was really a botched job all around. Not to say they didn’t try. I
mean, there’s a lot of wording, there are several columns, several pages, in
the Federal Register of the so-called economic analysis, but it was
deficient in quite a number of ways. It bears no resemblance, to the
economic analysis you would get from the EPA accompanying a major
rule. The difference is not that the major rule involves hundreds of
millions of dollars and this one does not, it’s that they’ve been doing this
for a long time and they know what they’re doing, and this was new to the
SEC.
The SEC has historically been an entirely lawyer-driven agency. They’ve
had economists for a long time, and they’ve had some very excellent chief
economists over the years. Ken Lane, who now teaches at Buffalo, and
another one whose name escapes me now that I have worked with when I
was in the government, were high-level people that were brought in to run
the economic shop. But the economic shop had virtually no—or very little
apparent influence within the Commission, and it was therefore really not
adapted to do what this statute required.
DANIEL MARCUS: Of course the statute didn’t require a cost-benefit balancing and judgment
by the Commission.
JUDGE GINSBURG: Well, that’s true. Let me come back to that in a moment.
No, I’ll stay with it. The statute says, “Consider the following four
factors.” One of them is the effect of the rule on capital formation, and
let’s say another one is on the efficiency of other capital markets or of the
national economy. And having considered those, suppose the agency
comes to the conclusion that if it imposes a certain identifiable cost—
maybe it doesn’t monetize it in dollars and cents, but it characterizes it—it
will have the following effects: some delay in the issuance of new shares,
or increased administrative costs with regard to the conduct of proxy
voting. And they clearly did deal with that at some length. And then
having considered those four things, made no effort to consider the net
effect—or the cumulative effect of the four, which could be purely
additive because each one incurs a cost. Or it could be a matter of netting
out the gains on some dimensions against the losses on others. They didn’t
do that, they just considered those four things. Having considered those
four things and ignored the implications of them brings them into the
world of the arbitrary and capricious standard under the APA.
DANIEL MARCUS: So if they had considered the arguments that had been made with respect
to the costs adequately and dealt with them the Commission could then
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have said, “Well gee, these costs are significant in some respects, but in
our judgment the benefits to shareholders from having a greater access to
proxy statements and a better chance to nominate and elect directors is so
great for shareholder democracy, that’s a value that we think is important,
that Congress thinks is important, and we think it justifies these costs.” If
they had done an adequate analysis of the costs that would have been okay
then, is that right?
JUDGE GINSBURG: Sure. And with regard to some of the issues where they didn’t really do an
analysis of the cost at all, because some of them were more difficult
issues—so for instance, based on an experience with the Safeway
supermarket company the commenters had objected that under the new
proposed proxy rules a union could get seats on the board through its
pension fund, and would inherently represent a conflict of interest with
true shareholder representatives, because they would be representing both
employees and shareholders, people who are both.
And the experience that Safeway had with this attempt to get on their
board apparently—I don’t remember even whether it succeeded—
crystallized this issue, which really had not been anticipated by anybody
before the very clever people at the union came up with this, and the SEC
dealt with it in a really dismissive way and didn’t really take it—I mean, it
would be very difficult to quantify, but they didn’t try to deal with it in
any meaningful way at all. So anyway, the net result was a bunch of
lawyers’ arguments about the economics, not arguments that economists
would typically advance. So we remanded it. I mean, there’s nothing that
prohibits them—at least we didn’t come up with anything—from having a
proxy access rule.
Now, that was in August of was it 2011?
DANIEL MARCUS: 2011, yeah. July of 2011.
JUDGE GINSBURG: Okay. And in the spring of 2012 a House oversight committee scheduled a
hearing for April 17th to examine the SEC with respect to what they’d
done in reaction to this opinion, and Chairman Shapiro was due to testify.
On Monday April 16th the Commission released a very long—well, 15- or
20-page single-spaced memorandum jointly authored by the Office of the
General Counsel and another entity within the SEC laying out detailed
instructions for how cost-benefit analysis—or, more accurately, how the
four considerations in the statute would henceforth be taken care of, and a
press release announcing that they were going to be approximately
doubling the number of PhD economists, or at least hiring another sixteen
I think economists, something like that, in the near future in order to
implement this.
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The hearing went forward the next day and of course the committee
welcomed this as an interesting development. I presume the SEC followed
through since that’s what they said they would do, although they may have
had some budgetary limitations. And I have absolutely no doubt that they
will pull up their socks and do the kind of job that the EPA or even the
OSHA would do because those agencies have experience dealing with
these things. For those agencies the cost-benefit analysis is imposed really
by the Executive Order, and they’re accountable for that to OMB rather
than to the courts. But because the Congress here laid down a marker for
the SEC, they are accountable to the courts for adhering to it.
DANIEL MARCUS: I think that is correct. So if I understand your explanation of the opinion
correctly, it was basically an application of the arbitrary and capricious
standard to the Commission’s performance of its statutory responsibility to
analyze the cost with respect to these several factors, including capital
formation and so on, and the sin was not doing an adequate job, both in
responding to comments and in the body of its own analysis, of explaining
why it reached the conclusions it did with respect to its consideration of
these factors. Is that a fair summary?
JUDGE GINSBURG: I think so. In many a case that comes to us there is a challenge to an
agency’s decision on the ground that it departs from or exceeds their
statutory mandate, and in addition a complaint that the agency acted
arbitrarily and capriciously. So the agency could prevail on the first point
that they did not exceed their authority, and yet lose on the arbitrary and
capricious point if their analysis doesn’t stand up. You know, their bottom
line is something they’re authorized to do if they present a reasonable case
for doing it, if they didn’t exceed their authorization, so there you have an
APA case. In other instances the agency gets stopped at the threshold
because it exceeded its authority and we don’t have to go any further than
that.
Here these two issues were more tangled than in most instances. I was
frankly taken aback when it was first pointed out to me after the opinion
issued that there was some ambiguity as to whether this was a cost-benefit
analysis requirement now applicable to the SEC sort of at large, unmoored
in the four considerations in the statute, which really had not occurred to
me. But I could see how people could read it that way.
DANIEL MARCUS: I think that’s an interesting point, because I think you’re right, that the
strong reaction to the decision in the regulatory community was probably
in large part by people who had heard about the decision but hadn’t read
it. Because I think that some people thought that this meant that the court
was using the arbitrary and capricious standard as a basis for imposing
cost-benefit analysis even where it wasn’t required by the statute.
JUDGE GINSBURG: Right.
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DANIEL MARCUS: Although I guess one of the things, it is sort of hard to see on some of
these issues, like you point out the issue about the problem of a union
pension fund electing members of the board and the inherent conflicts.
Now, the SEC apparently didn’t deal with that issue at all, or didn’t deal
with it very satisfactorily.
JUDGE GINSBURG: They mentioned it and dealt with it summarily.
DANIEL MARCUS: Yeah. It’s sort of hard to see what they could have said about it, except to
say, “Well, yes, this could create problems on boards and conflict issues
and so on, but that’s something that can happen as a result of proxy
contests and shareholder groups who have interests that may not always
coincide with the corporation.” How could the SEC deal with something
like that?
JUDGE GINSBURG: Well, first we say that that’s their problem. And they might say, “Well,
that’s a state law problem,” because all these directors are fiduciaries, and
all these companies are incorporated under state law. They might have
said for one reason or another there was something peculiar about that
instance, that it wasn’t likely to recur. They might have looked at the
ownership of shares by union-affiliated health and welfare funds in the
employers that fund them and decided that this was a very unusual
situation not likely to recur—I don’t know if it’s true—but if it was one
that was likely to occur then I think they would have to deal with the
implications of it. Well, let me put it another way. Consideration of these
factors in the statute isn’t the same as a cost-benefit analysis.
DANIEL MARCUS: That’s correct, yes.
JUDGE GINSBURG: And even with cost-benefit analysis there are going to be some things on
one side or both sides of a ledger that can’t be monetized. And, I mean, we
did this at OMB all the time. The fewer of those things there are, the more
confident one can be about the decision having a net benefit. So if you
have on the one side there will be opportunities for recreational fishing by
creating this waterway, but the cost on the other side will be taking land
out of some productive use in order to flood the area. When we started
down that path monetizing the value of recreational fishing had never been
done. Now it’s routine. Because it turns out by looking at the amount that
people will pay to avoid a stop or a longer flight—these are fishing
destinations, you have to fly somewhere, okay. So you can determine how
much people who are going to fishing destinations value their time by how
much more they’re willing to pay for a shorter flight, which is to say a
non-stop flight, than for a one stop and therefore longer duration trip. Now
you know the value to them, minimum value to them, of the recreational
fishing. All right. So you don’t have to just put a total unknown on the
ledger, you say it’s at least this amount. Well, over time, that’s 30 years,
economists have gotten pretty good at that.
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DANIEL MARCUS: Can economists monetize the value of opportunities for shareholders to
contest a management—
JUDGE GINSBURG: Probably not. Probably not at this stage, and maybe never. A similar
requirement of analyzing the economic effects of a rule or a standard is
administered by the Financial Services Authority in the United Kingdom,
and they actually do a macro-economic analysis. They talk about the effect
on the economy of changes in capital market rules, and they’ve been doing
it for a while and they are very good at it. And even—I mean, there was no
suggestion of that in what came out of the SEC.
DANIEL MARCUS: No. And the SEC doesn’t need to do that really, as I understand this
decision. It’s that they need to do a non-arbitrary and non-capricious job
of considering the economic costs that they’re required to consider under
the statute.
JUDGE GINSBURG: But when they’ve done what looks like that kind of a job—
DANIEL MARCUS: Then they’re okay.
JUDGE GINSBURG: Well, then they will be met with an objection I’m sure eventually from
someone seeking review of the rule, saying they haven’t looked at the
macro-economic effects on the economy. And look, there’s nothing
impractical about this, the FSA’s been doing it for years. But no one’s
brought that challenge. No one challenged their failure to abide by the
statute of the late 90s until the mid-2000s.
DANIEL MARCUS: Right. Well, I think this was a wakeup call to agencies, and I think there’s
some others besides the SEC who have similar statutory provisions
requiring them to consider various factors but not requiring a particular
cost-benefit conclusion.
JUDGE GINSBURG: Well, in this instance, though, the factors by themselves almost inherently
require considering the monetary cost. Whereas if the Fish and Wildlife
Service has to consider the effects on species, endangered species, then
they’re not going to monetize that.
DANIEL MARCUS: Right. Well, I think this opinion has probably had a salutary effect on
scaring independent agencies particularly into hiring a few more
economists and doing a better job of considering costs.
JUDGE GINSBURG: When I was at OMB Milt Russell was the head of the policy office at
EPA, and he was a PhD economist. He came from Resources for the
Future, spent a few years at EPA, then went to the federal labs in
Tennessee, I’ve forgotten what that’s called. And he said, “OMB review
under the Executive Order was the best thing that ever happened to me
and my office, because we used to be irrelevant, and now people who are
proposing to do something run it by my office because they know we’ll
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raise the same questions OMB will raise, so why not anticipate them and
deal with it?”
DANIEL MARCUS: Of course Congress if it wanted to could make independent agencies
subject to OMB OIRA review. It’s something Congress is very unlikely to
do because it views the independent agencies as its babies, not the
Executive Branch’s babies.
JUDGE GINSBURG: I understand that the President has asked or encouraged the so-called
independent agencies to submit their proposed rules to OMB for an
opinion.
DANIEL MARCUS: I wonder if any of them have done it.
JUDGE GINSBURG: I don’t know what’s happening, if anything, on that score. But then in a
different vein Christopher DeMuth has proposed that OMB’s review of the
agency’s proposed rule be made part of the administrative record and
subject to judicial review—or at least available, I should say, so that
judicial review for arbitrary and capriciousness can be informed by the
questions raised by OMB and the way in which the agency responded to
them.
DANIEL MARCUS: I think challengers to rules would welcome that.
JUDGE GINSBURG: Challengers would?
DANIEL MARCUS: Yes.
JUDGE GINSBURG: Sure. Sure they would.
DANIEL MARCUS: Sure, because I’m sure some agencies, obviously they’d make an effort to
respond to OMB’s objections, and they have to if they know what’s good
for them, Executive Branch agencies, but they probably don’t always do a
perfect job.
JUDGE GINSBURG: Well, it would probably move a lot of comments from writing to oral
communication, with OMB not sending a pass-back letter raising
objections but rather—continuing to press them on the phone and in
meetings--a lot of which occurs anyway—because things get sorted out
and settled and clarified and you don’t have to exchange lots of writing in
order to do that, it’d be very inefficient. But at the end of the process, if
there’s an unresolved disagreement OMB can return the rule as not
approved.
DANIEL MARCUS: Correct. Okay, one of the themes I noticed in the opinion was the point
that the way the rule was structured with the three percent minimum and
so on suggested that it was—and comments I think raised this issue—that
it raised this problem that you adverted to with the union pension funds
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of—as you put it in the opinion—of being a rule designed—I’m
overstating it now—designed to permit special interest groups to have an
opportunity to nominate their own people for directorships. To what
extent—
JUDGE GINSBURG: Within the universe of shareholders.
DANIEL MARCUS: Of shareholders, correct. To what extent, if any, was your suspicion about
the SEC’s performance in this case driven by the special interests issue?
JUDGE GINSBURG: Well, it was really more about the way in which they blew it off. I mean, I
don’t think—I’m not aware of other special interests within shareholders
lurking about waiting for a proxy access rule in order to introduce a
conflictual situation into the boardroom. That kind of thing arises when
hedge funds obtain representation on a board and may have different—
well, they certainly have different ideas about what management should be
doing, but they are unquestionably interested in profit maximization, as
opposed to wage maximization.
DANIEL MARCUS: And that’s true I guess of the big individual shareholder who is buying up
shares and maybe looking to get a seat on the board, or even make a tender
offer or something for the company, who often initiates a proxy contest.
JUDGE GINSBURG: Yes, although it’s become more and more difficult. I mean, it used to be
easier to do that. The Williams Act inhibits it for one thing, because you
have to give notice when you hit five percent of the shares.
DANIEL MARCUS: I see.
JUDGE GINSBURG: And then state legislation with poison pills and so on allowing various
takeover defenses has greatly inhibited the market for corporate control,
and it’s only in the last several years that hedge funds have revitalized it to
some degree.
DANIEL MARCUS: I see.
JUDGE GINSBURG: These maverick takeover artists, the Carl Icahns of the world, have made
that a live issue again. Absent that, managements are not very well
supervised and small shareholders are not in a position to supervise. And
the rule of Wall Street for institutional investors is not to complain but to
sell. If you don’t like management you sell.
DANIEL MARCUS: Yeah. Okay, well, I don’t have any further questions on this so we’ll end
the interview at this point unless you have anything you want to add.
JUDGE GINSBURG: I don’t think so. I would welcome DeMuth’s proposal of having the OMB
record subject to judicial review. I think it’s worth considering. I’m
interested in that but I haven’t come to a conclusion on that.
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