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Attorney Ge,neral Kennedy 

versus Solicitor General Cox: 

The Formulation of the Federal 

Government's Position in the 

Reapportionment Cases 

BRUCE J. TERRIS* 

In a recent article in this journal, "May It Please the Court? The Solicitor General's Not

So-'Special' Relationship: Archibald C9x and the 1963-1964 Reapportionment Cases,''1 Helen

J. Knowles shows how the Supreme Court went beyond the arguments of the Solicitor General,

Archibald Cox, in establishing "one man, one vote" as the gov.erning principle for the election of

state legislators. In making this demonstration, Ms. Knowles also shows bow Attorney General

· Robert Kennedy prevailed on Cox to support the plaintiffs in six reapportionment cases despite

Cox's serious doubts about this position.2 In doing so, Ms. Knowles was more than generous in

describing my small part in this story.

Ms. Knowles' article is largely based on 

the memoranda prepared in the Department of 

Justice and White House concerning the fed

eral government's position in these cases. The 

purpose of this paper is to provide further infor

mation concerning the respective positions of 

the Attorney General and Solicitor General on 

reapportionment and the mauner in which the 

differences between them were resolved based 

on the author's personal participation in these 

events. 

The place to start is neither with the 

Attorney General nor with the Solicitor 

General. In 1946, in Colegrove v. Green,3 

the Supreme Court considered a challenge to 

the discriminatory .apportionment of congres

sional districts in Illinois, which had not been 

redrawn since 1901 despite census figures es

tablishing substantial demographic changes. In 

a 4-3 vote, the Court upheld the dismissal of 

the action and held that the case was not justi

ciable. The holding is usually summarized as 
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As Attorney General, Robert Kennedy chose to argue Gray v. Sanders, the 1963 malapportionment case, which 
gave birth to the "one man, one vote" requirement. 

being based on the political-question doctrine. 
However, of the four majority votes, only two 
joined the opinion of Justice Frankfurter that 
found that apportionment was not justiciable 
because it presented a political question. Jus
tice Rutledge, the fourth vote, wrote a separate 
concurrence in which he argued that the mat
ter was in fact justiciable, but that the Court 
should nevertheless exercise its equitable dis
cretion to refuse relief to the plaintiffs because 
of the particular circumstances of the case, and 
not because it presented a political question.4 

Subsequently, in 1958, then Senator John 
Kennedy wrote an article for the New York 
Times Magazine entitled "Shame of the 
States. "5 Senator Kennedy argued that, as a
result of malapportionment, "rarely in elect
ing state legisl!'ltures, does an urban vote, in 
effect, count for as much as a rural vote." He 
detailed numerous examples of state legisla
tures across the country that either engaged in 

deliberate malapportionment or refused to re
district as populations shifted from country to 
city. He argued that this was the "most funda
mental and the most blatant" form of discrim
ination against urban areas, and he advocated 
the elimination of these electoral imbalances.6

In 1959, in Baker v. Carr,1 the District 
Court for the Middle District of Tennessee 
ruled, per curiam, that it could not intervene in 
a challenge to the apportionment of the Ten
nessee legislature and therefore dismissed the 
complaint on the ground that the issue raised 
a political question, relying on Justice Frank
furter's opinion in Colegrove v. Green. After 
the Supreme Court noted probable jurisdiction 
on November 21, 1960,8 the federal govern
ment, through President Eisenhower's Solici
tor General, J. Lee Rankin, decided to file an 
amicus brief in support of the plaintiffs.9

Shortly thereafter, John Kennedy became 
President, Robert Kennedy Attorney General, 
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and Archibald Cox Solicitor General. Tbe logi
cal assumption was that the new administration 

would eagerly support the plaintiffs in the 
Supreme Court. After all, President Kennedy 
had previously expressed his position, and it 
was generally assumed that judicially ordered 
reapportionment would greatly help the Demo
cratic party by shifting seats in state legisla

tures from rural to urban areas. · 
The federal government filed an ami

cus brief in support of the plaintiffs. The 
brief-which, by chance, I was assjgned to 
review in the Solicitor General's Office
argued that, contrary to Colegrove, the chal
lenge to malapportionment of state legisla
tures does not present a political question. 10 

It contended that the position in Colegrove 

was contained in a plurality opinion, endorsed 
by only three Justices, and that, in any event, 
that position had been "undermined by subse
quent developments."11 The brief further ar
gued that malapportionment of state legisla
tures greatly exceeds the malapportionment 
of congressional districts, creating voting dis
parities that "at some point become so gross 
and discriminatory as to violate the Fourteenth 
Amendment." 12 

Despite the position taken by the govern
ment in its brief, the new Solicitor General 
had serious doubts about the role of the fed
eral courts on this issue. Victor Navasky re
ports that Cox at first suggested that Oscar 
Davis, the First Assistant to the Solicitor 
General, argue the case, despite its enormous 
importance. 13 Ultimately, Cox was convinced 
to argue it. The government asked for an un
usually large amount of time for oral argument 
by an amicus-forty-five minutes-which re
quest was granted. 14 The argument occurred 
on April 19, 1961. 

Two weeks later, without explanation, the 
Supreme Court set the case for reargument at 
the start of the fall Term.15 The government
submitted a new anucus brief that strength
ened its prior arguments. It argued force
fully that legislative malapportionment was 
not a political question and that the plural-

ity position in Colegrove was no longer rel
evant or applicable, particularly in the case of 
malapportionment of state legislatures. 16 The 
brief further argued that the "need for con

stitutional protection [was] urgent" because 
state malapportionment was "subverting re
sponsible state and local government" and was 
markedly "more severe than Congressional 
malapportionment," and that electoral dispar
ities were worsening. 17 The brief argued, as 
President Kennedy had done several years ear0 

lier in his article in the New York Times Mag

azine, that "the most glaring consequence of 
malapportionment of state legislatures is the 
gross underrepresentation of urban interests" 
and "discriminat[ion] against urban areas."18 

The brief advocated that the "starting point" 
for a constitutional apportionment system was 
"numerical equality" and "per capita equality 
ofrepresentation"19 and that "equal represen
tation" based on population "is ingrained in 
our constitutional system.20 

Cox again delivered the argument for the 
government in Baker v. Carr. After being 
harshly questioned by Justice Frankfurter dur
ing the argument, as Cox and I walked out of 
the courtroom, he whispered that "Felix Frank
furter is right." It is of course extremely rare 
for an advocate in the Supreme Court or in any 
court even to think, let alone admit, that his 
position is wrong. The investment of time and, 
even more important, psychic energy virtually 
always induces advocates to think that their 
position is right or, at least, not wrong� Cox's 
statement undoubtedly reflected both his hon
esty and his deep-seated doubt about the use 
of the courts to remedy the malapportionment 
problem. 

Whether or not Justice Frankfurter was 
right in the abstract, he was not right in terms of 
the subsequent jurisprudence of the Supreme 
Court. The Court in Baker v. Carr held that 
the plaintiffs' equal protection challenge to 
Tennessee's legislative apportionment system 
was not a political question and presented a 
"justiciable constitutional cause of action" un
der the Fourteenth Amendment.21 The Court 
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Bruce J. Terris (above), the author of this arti
cle, helped Robert F. Kennedy prepare for his only 
Supreme Court argument. Terris argued seventeen 
cases while serving in the office of the Solicitor 
General. 

emphasized that the opinion of Justice Frank

furter in Colegrove, upon which the majority 
below had relied to dismiss the case for lack 

of subject-matter jurisdiction, was approved by 
only three of the seven Justices in the case, that 

this plurality was in tension with other prece

dent establishing that there was subject-matter 

jurisdiction, and that the challenge was justi

ciable. Thus, the federal courts were now open 
to cases challenging legislative malapportion

ment. 

The fust case flowing from Baker v. Carr 

turned out not to be a legislative malappor

tionment case. Rather, it concerned statewide 

elections. Gray v. Sanders22 involved use of 

Georgia's county-unit system in Democratic 

primaries for the nomination of United States 
Senators, the Governor, and other statewide 
otTicials. In those bygone days, the Demo
cratic primary in Georgia was the equivalent 

of election. Each cow1ly was given a specified 

number of urut votes, ranging from two urut 

votes for the least populated counties to only 
six unit votes for the roost populated counties. 

The majority of the cow1ty-unit vole deter

mined the nomination. Because of the wide 

disparity in population among counties, the 

value of a vote was as much as ninety-nine 

times greater in rural, less populous counties 

than in populous counties. 

Again, the federal government submitted 

an amicus brief supporting the plaintiffs.23 The

brief argued that the Georgia county-unit sys

tem was w1constitutional because the arrange

ment grossly and systematically discriminated 

against voters in populous counties in favor of 

voters in rural counties. The brief argued that 

the Fourteenth Amendment requires, "at the 
very least, ... [that] the point of departure must 

be equal or substantially equal treatment of all 

voters."24 The brief further argued that "once 

it appears that persons similarly circumstanced 

have been derued equality of voting rights," 

then such scheme is unconstitutional unless 
any "differentiation has a relevant and substan
tial justification. "25 

It was customary, at least at that time, for 

Attorneys General to argue one case during 

their tenure in office. Kennedy wanted to argue 

Gray v. Sanders. Navasky describes a meeting, 

attended by Deputy Attorney General Nicholas 

Katzenbach and Assistant Attorney General 

for Civil Rights Burke Marshall, in which they 

maneuvered Cox into suggesting that Kennedy 

make the argument.26 Cox's ready acquies

cence to giving up a case of this importance, 

without making any effort to argue the case 
himself, is only understandable based on his 

attitude toward reapportionment. Jn contrast, 

Kennedy's interest in �rguing the case fore

shadowed his support for "one man, one vote" 

in the subsequent legislative cases. 

Kennedy argued that the county-unit 
system in Georgia violated the Fourteenth 

Amendment. In his prepared remarks, he did 
not go all the way to support "one man, one 

vote," 
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KENNEDY AND COX 339 

vote," stating that "We are not saying that 
under all circumstances every vote must be 
given equal weight."27 But under question
ing by the Court, he said that he could np,t 
"conceive" of a county-unit system making 
"sense. "28 

In affirming the district court's decision 
to enjoin the county-unit system, the Court in 
Gray v. Sanders explicitly embraced the "one 
man, one vote" standard, stating that the "the 
conception of political equality from the Dec
laration of Independence, to Lincoln's Gettys
burg Address, to the Fifteenth, Seventeenth, 
and Nineteenth Amendments can mean only 
one thing-one person, one vote."29 In doing 
so, the Court explained that it had long been 
recognized that all qualified voters have the 
constitutional right "to have their vote counted 
once" and that the only weighting of votes that 
was constitutionally penn.itted concerned allo
cation of Senators and the use of the electoral 
college in the choice of the President. 30 Thus, 
at least with respect to statewide elections, the 
Court made clear that one person's vote must 
be counted equally with those of all other vot
ers in a state. 

The first case to come to the Supreme 
Court on the merits concerning reappor
tionment of a legislature was Wesberry v. 
Sanders,3 1 which involved the malapportion
ment of seats in the federal House of Represen
tatives among the then ten districts in Georgia. 
While the Constitution prescribed the method 
of allocating seats to the various states in Ar
ticle I, Section 2, it did not specifically deal 
with the allocation of seats within a state hav
ing more than one district. The result was that 
there were extreme disparities in the number of 
residents among districts in numerous states. 
Under the challenged apportionment system 
in Georgia, a single Congressman from the 
Fifth District represented two to three times as 
many voters as were represented by each of the 
Congressmen from the other Georgia congres
sional districts. 32 The three-judge district court 
dismissed the complaint, citing Justice Frank-

furter's opinion in Colegrove.33 The Supreme 
Court noted probable jurisdiction on June 10, 
1963.34

The federal government filed an amicus 
brief io support of the plaintiffs. The brief 
was not subject to dispute within the Depart
ment of Justice. The brief argued that federal 
courts have the power to consider the constitu
tionality of congressional districting, that such 
challenges are justiciable, and that, while the 
merits of the case should be remanded to the 
district court, the applicable standard should 
be that congressional districts must be as equal 
in population as possible.35 Cox did not have 
any trouble with the brief, and it was submitted. 

However, the choice of the lawyer in the 
Solicitor General's Office to argue the case on 
behalf of the United States was distinctly un
usual. Cox, a true glutton for work, normally 
argued two cases in each two-week session of 
the Court. Since there were usually not two 
cases in each session of g�eat importance
the federal government did not participate in 
as large a proportion of Supreme Court cases 
as it does now-Cox often argued cases of 
considerably less magnitude. Nevertheless, he 
chose not to argue Wesberry v. Sanders, despite 
its obvious major effect on the composition of 
the House of Representatives. 

Instead, I was assigned Wesberry v. 
Sanders. I was never told why, and I never 
asked. I was then thirty years old and had been 
arguing Supreme Court cases for only three, 
years. This assignment could not have been by 
chance. While, as we will see, Cox argued four 
state reapportionment cases in that session, 
they all involved essentially the same issues 
and similar facts. Cox's decision not to argue 
Wesberry-or at least to assign it to his First 
or Second Assistants-must have reflected his 
reluctance to argue.in favor of "one man, one 
vote." 

I argued, consistent with the government's 
amicus brief, that the Supreme Court need 
not decide !he substantive standard. How
ever, if the Court did choose lo determine the 
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standard, I strongly urged that this standard 
should be "congressional districting based di
rectly on population, without any substantial 
deviation. "36

The Supreme Court not only held that the 
Georgia apportionment grossly discriminates 
against voters in the F'iftb District, but also 
decided to determine the standard to apply in 
congressional elections. The Court held un
equivocally that "the command of Art r, s 2 
... means that as nearly as is practicable one 
man's vote in a congressional election is to be 
worth as much as another's."37 Wesberry t!1ere
fore fim1ly established that "one person, one 
vote" applies to congressional elections. 

On June .I 0, 1963, less than three months 
following its initial enunciation of the "one 
man, one vote" principle in Gray v. Sanders, 

the Court noted probable jw-isdiction in four 
of tbe six state legislative apportionment cases 
discussed by Ms. Knowles, including Reynolds 

v. Sims.38 Later that same year, the Court noted
probable jurisdiction in the other two cases de
cided with Reynolds v. Sims.39 Together, these
six cases involved challenges to the malap
portionment of state legislatures in Alabama,
Colorado, Delaware, Mary land, New York, and
Virginia. The Court was asked to consider
whether the "one person, one vote" standard,
adopted in Gray v. Sanders for statewide elec
tions and i.n Wesberry v. Sanders for congres
sional elections, also applied to the apportion
ment of both houses of state legislatures.

TI1e most difficu.lt of the state apportion
ment cases for Cox was WMCA v. Simon.40 

It involved a challenge brought by five of the 
six most populous New York counties to the 
apportionment scheme of both houses of 
the state legislature. However, the voting dis
parity in New York was not nearly as egregious 
as that of the other state apportionment cases. 

Ms. Knowles describes the series of 
memoranda written for Attorney General 
Kennedy by the Solicitor General, Deputy At
torney General Katzenbach, Theodore Soren
son, President Kennedy's Special Counsel, 

John Douglas, the Assistant Attorney General 
for the Civil Division, various lawyers in the 
Civil Rights Division of the Department of 
Justice, and myself All the memoranda, even 
that of the Solicitor General, recognized that 
legislatures ought to be apportioned accord
ing to the principles of"oue man, one vote" as 
a matter of public policy.41 The dispute con
cerned �hether to advocate ill the Supreme 
Court that the Fourteenth Amendment com
pelled this result, particularly in both houses 
of the legislature.42 All the memoranda, ex
cept for those of the Civil Rights Division 
and myself, urged that the federal government 
not support a "one man, one vote" principle 
in both houses. Katzenbach, Sorenson, and 
Douglas all wou.ld have supported all of the 
plaintiffs but would not have asked the Court 
to hold that the Fourteenth Amendment re
quired adoption of a "one person, one vote" 
standard. Cox's memorandum argued that the 
government should not advocate a "one man, 
one vote" standard because, in the unlikely 
event the Court adopted this strict standard, it 
wou.ld precipitate a "major constitutional cri
sis" that would cause "an enormous drop in 
public support for the Courl." He emphasized 
that the standard would render forty-six out of 
fifty state legislatures unconstitutional, caus
ing "great damage both to the country and to 
[the Court]," and openly "doubt[ed] whether 
the decision could be made to stick."43 

During this time, Anthony Lewis, the New 

York Times correspondent covering the Depart
ment of Justice, was lobbying.all the players 
in support of the government adopting a "one 
man, one vote" standard.44 He had written an 
article for the Harvard Law Review on malap
portionment while a Nieman Fellow at Harvard 
Law School in which he argued that the Four
teenth Amendment required "equitable rep
resentation." He gave ·as an example of in
equitable representation district disparities of 
4 to I. Whether or not Lewis's efforts were 
fully consistent with journalistic ethics, he had 
staked out a position independent of being a 
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KENNEDY AND COX 341 

reporter. He closely followed the internal de
bate and probably knew more than even the 
direct participants about what was happening 
within the Department of Justice. 

After the numerous memoranda had been 
circulated, Attorney General Kennedy held 
a meeting in the large antechamber of his 
office. The meeting was attended by Cox, 
Sorensen, Special Assistants to the President 
Kenneth O'Donnell and Lawrence O'Brien, 
President Kennedy's brothers-in-law, Stephen 
Smith (who had run his presidential campaign 
in 1960) and Sargent Shriver, then the director 
of the Peace Corps, Assistant Attorney Gen
eral Marshall, the Chief of the Appeals and 
Research Section of the Civil Rights Division, 
Harold Greene (later the chiefjudge of the fed
eral district court in Washington, D.C.), and 
myself. This meeting was extraordinary not 
only because of the importance of the partici
pants, but because several had no obvious con
nection to the topic under discussion. 

In retrospect, it was clear that the meet
ing was not intended to decide the position of 
the federal government in the reapportionment 
cases then before the Supreme Court. Tbat de
cision_ had already been made. The Attorney 
General had decided to support the plaintiffs 
in all the cases and to attempt to induce the 
Supreme Court to adopt the "one man, one 
vote" standard. 

The meeting was designed for another 
purpose: to persuade Archibald Cox to sign 
a brief supporting the plaintiffs. It is extremely 
likely that the position of Cox and the federal 
government had greatly influenced the Court 
in its crucial decision in Baker v. Carr. At least, 
this was the prevailing view at that time in the 
Department of Justice. Kennedy realized that 
if Cox did not sign the brief in Reynolds v.

Sims and argue the case, it would be obvious 
to the Court that the Solicitor General did not 
support the federal govenuuent's position. The 
Court bad great respect for Cox, not merely be
cause of his office as the Solicitor General but 
also because of his great intellect and his deep 

feeling for the role both of the Court and of his 
office. On the other hand, Kennedy understood 
that he could not just order Cox to support" one 
man, one vote." 

At the meeting, Kennedy started by asking 
Cox to explain the issues in the pending cases. 
Cox described the issues in his usual brilliant 
manner, in detail and at length. Most impor
tant, he emphasized that there was no sound 
basis for tbe federal government to argue for 
"one man, one vote" in both houses of state 
legislatures and therefore to support the plain
tiffs in all of the pending cases. He concluded 
that the Supreme Court would not go this far 
and the Administration would be hurt in laking 
so extreme a position. During Cox's presenta
tion, Kennedy briefly left the room to get some 
orange juice and returned to the continuation 
of Cox's talk. 

0 'Brien and O'Donnell then discussed the 
politics of the issue. They stated that, con
trary to popular belief, reapportionment would 
not help the Democratic party because reap
portionment would largely add lo the number 
of suburban seats. Kennedy quickly dismissed 
the discussion of politics. He said that it did 
not matter whicb party would gain; malappor
tionment was simply wrong. After some more 
discussion, Cox repeated his contention that 
the Court would never approve "one man, one 
vote" and it would hurt the government even 
to ask for it. He said that he did not know how 
a brief in favor of strictly equal representa
tion could be drafted. Kennedy then ended the 
meeting by saying: "Archie, I know you will 
find a way." 

Interestingly, no one, not Kennedy or any
one else, had formulated what substantive stan
dard the federal government should present in 
its brief. Such a clear decision would proba
bly have result�d in a confrontation with Cox. 
Instead, it was just asswned that the govern
ment's brief would support the plaintiffs in all 
the cases and that Cox would somehow figure 
out how to do this and foUow his conscience at 
the same time. 
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Cox and I walked together down the fifth
floor corridor between the Attorney General's 
Office and the Solicitor General's Office. On 
the way, Cox said to me, "He doesn't un
derstand." While I diplomatically did not re
ply, I thought about how much Kennedy did 
understand. He not only understood the funda
mental legal-political issue but he understood 
his man, Archibald Cox. 

Cox did just what Kennedy challenged 
him to do. Instead of the government's brief 
being drafted in the relevant division of the 
Department of Justice-in fuis case, the Civil 
Rights Division-and then edited by an Assis
tant to the Solicitor General such as myself and 
then the First or Second Assistant to the Solic
itor General, Cox wrote the brief himself. It 
may have been the only brief during my tenure 
of seven y ears in the Solicitor General's Of
fice written personally by the Solicitor Gen
eral. And Cox did what Kennedy expected; he 
figured out a way to support the plaintiffs in 
all the cases. 

Cox's brief, which was filed in the first 
of the state apportionment cases, Maryland

Committee for Fair Representation v. Tawes, 

was the principal brief for all the cases. It 
did not argue for the strict "one man, one 
vote" standard. Instead, he argued that the "ba
sic standard of comparison is the representa
tion accorded qualified voters per capita."45 

The brief argued that state apportionment vio
lates the Equal Protection Clause if any one of 
thtee tests is met: (1) the apportionment creates 
"gross inequalities in per capita representation 
without any rhyme or reason"; (2) the appor
tionment is based on criteria that are "contrary 
to express constitutional limitations or other
wise invidious," such as race or sex, or is based 
on criteria that are "whimsical" or "irrelevant," 
such as a county's geographic location; or (3) 
the apportionment subordinates popular rep
resentation as a whole "to the representation 
of political subdivisions to such a decree as to 
create gross inequalities among voters," giv
ing control of the legislature to small minori
ties of people. However, Cox's brief did hold 

open the possibility that the Equal Protection 
Clause might establish a stricter standard, in
cluding tbe "one man, one vote" principle. In 
the briefs filed in each of the cases, Cox argued 
that all the state legislatures b�fore the Court 
violated one or more of these tests.46 

Subsequently, before the Supreme Court 
decided the state reapportionment case, it 
noted probable jurisdiction in Lucas v. Col
orado General Assembly. 47 This case, which 
involved the Colorado legislature, presented 
an even more difficult factual situation for Cox 
than' 'the previous five state cases. One house 
was apportioned almost exactly according to 
population. The other departed from a pop
ulation basis only to the extent that 36 per
cent of the people could elect a majority of the 
state senators.48 Moreover, in a recent referen
dum, every county in the State had approved 
the apportionment, including the populous ar
eas against which the apportionment was most 
discriminatory. 

Once again, Kennedy was concerned 
about Cox's position. Deputy Attorney Gen
eral Katzenbach met with me confidentially 
to discuss whether any problems were likely 
in formulating the government's position. I 
<lid not know of any, and none developed. 
Cox had apparently convinced himself that the 
government could support the plaintiffs in vir
tual ly any case involving substantial malappor
tionment. 

The brief acknowledged that "the present 
case is admittedly closer than those which pre
ceded it. "49 Nevertheless, it argued that tl1e per
capita inequalities in the state senate, which 
were growing because of population trends, 
were sufficient to make a prima facie case of 
invidious discrimination. The brief further ar
gued that this discrimination in per capita rep
resentation resulting froll1: the gross malappor
tionment of the senate had no rational relation 
to permissible objectives of legislative appor
tionment. 

To Cox's great surprise, the Supreme 
Court's decisions in all six of the state appor
tionment cases went further than the federal 
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government and Cox's position and embraced 

the principle of Gray and Wesberry that votes 

must be treated equally. In Reynolds v. Sims, 

which contained the main holding in the six 

cases, the Court held that, "as a basic consti

tutional standard, the Equal Protection Clause 

requires that the seats in both houses ... roust 

be apportioned on a population basis. "50 The

Court held that an individual's right to vote for 

state legislators is unconstitutionally unpaired 

when its weight is diluted substantially when 

compared with votes of citizens living in other 

parts of the state. 

In states that had re
sisted reapportionment, 
rural areas that had lost 
population to the cities 
still enjoyed dispropor
tionate representation. 
This 1961 cartoon crit
icizes the unfairness of 
the situation. 

Navasky reports that when Chief Justice 

Warren was reading the opinion, Anthony 

Lewis gave Cox a note asking: "How does 

it feel to be present at the second Ameri

can Constitutional Convention?" Cox wrote 

back: "It feels awful. "51 It is safe to say that 

few advocates who win a case of this impor

tance have such feelings in their moment of 

victory. 

The result of Reynolds v. Sims and the 

accompanying state apportionment cases 

was to end malapportiooment. Of course, 

new problems have arisen, most particularly 
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increasingly sophisticated and extreme 

gerrymandering.52 Nonetheless, there are few 
people today who would disagree with the 

proposition that Attorney General Kennedy 

and the Supreme Court were right that tbe 

Equal Protection Clause of the Fourteenth 

Amendment prohibits the malapportionment 

of state legislatures. 

Finally, I want to emphasize that this ar

ticle is not intended to denigrate Archibald 

Cox in any way. He was certainly one of 

the great Solicitors General in American his

tory. He was a brilliant lawyer and outstand

ing oral advocate. Few lawyers have come 

close to his commanding presence before the 

Supreme Court, when he virtually lectured the 

Justices on the law. Nonetheless, in the for

mulation of the government's position in these 

enormously important cases, which signifi

cantly affected the American system of gov

ernment, Robert Kennedy's political acumen 

outmatched Archibald Cox's legal brilliance. 

It may be worthwhile for lawyers to ponder 

this lesson. 
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