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The Court's Antecedents and Its Early Days

The history of the United States Court of Appeals for the
District of Columbia Circuit properly begins with a reference to
the courts which preceded it in the District.
The District of Columbia having become the seat of the federal
government both in law and in fact on the first Monday in
December, 1800 (Act of July 16, 1790, ch. 28, 1 Stat. 130; United
States v. Hammond, 1 D.C. (1 Cranch) 15 (1801)), Congress on
February 27, 1801, established a court therein called the Circuit
Court of the District of Columbia, to consist of one chief judge
and two assistant judges to hold office during good behavior.
2 Stat. 103. The chief judge of the court as first constituted in
1801 1 was William Kilty of Maryland, who during 1799 and
1800, under a commission of the Legislature of the State of

Maryland, had compiled "Kilty's Laws of Maryland." The two
assistant judges were James Marshall of Virginia, a brother of
Chief Justice John Marshall, and William Cranch, then of the
District of Columbia, but previously from Massachusetts.

1 Shortly before his term expired on March 4th, President John Adams on
February 28, 1801, nominated Thomas Johnson of Frederick, Maryland, who
had served three terms as Governor of the State of Maryland, had served as
Chief Judge of the General Court of Maryland, and subsequently had served as
an associate justice of the Supreme Court of the United States from 1791 to 1793,
to be chief judge, and James Marshall of Alexandria, Virginia, and William
Cranch, then of the District of Columbia, but previously from Massachusetts, to
be assistant judges. 1 Sen. Exec. Jour. 389 (1789-1805). On March 3 the Senate
confirmed the nominations (1 S. Exec. Jour. 389), and President Adams on
March 3, 1801, signed their commissions. Thomas Johnson subsequently de
clined the appointment as chief judge. 1 S. Exec. Jour. 401. On March 23, Presi
dent Jefferson, who had succeeded President Adams, gave a recess appointment
as chief judge to William Kilty of Maryland (the Senate had adjourned sine die
on Marcli 3, 1801). Following the convening of the Senate on Dec. 7, 1801,
President Jefferson on January 6, 1802, nominated Judge Kilty for reappoint
ment as chief judge. 1 S. Exec. Jour. 400, 401. On January 26, his nomination
was approved by the Senate (1 S. Exec. Jour. 405), and on January 26, 1802, Presi
dent Jefferson signed his permanent commission as chief judge. Chief Judge
Kilty served until January, 1806, and Judge Marshall served until 1803. Judge
Cranch, who succeeded Judge Kilty as chief judge in 1806, served as a member
of the court for slightly over fifty-four years and during his service reported the
decisions of the Supreme Court of the United States found in Volumes 5 to 13,
U.S. Reports, as well as the decisions of the Circuit Court of the District of
Columbia in volumes 1 to 5 D.C. (1-5 Cranch) Reports (1801-1840).
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The Circuit Court had "cognizance of all crimes and offences
committed within said district, and of all cases in law and equity
between parties, both or either of which shall be resident or be
found within said district, and also of all actions or suits of a civil
nature at common law or in equity, in which the United States
shall be plaintiffs or complainants; and of all seizures on land or
water, and all penalties and forfeitures made, arising or accruing
under the laws of the United States." The Circuit Court con
tinued in existence for a period of sixty-two years, being super
seded in 1863 by a new court, described below, called the
Supreme Court of the District of Columbia, which was estab
lished by an act of Congress (Act of March 3, 1863, c. 91, 12 Stat.

762) reorganizing the courts in the District of Columbia.2
On March 3, 1863, Congress established in the District of
Columbia, as mentioned above, a new court to be called the
Supreme Court of the District of Columbia, having general
jurisdiction in law and in equity.3 It was composed of four
justices appointed by the President, one of whom was denomi
nated as chief justice, who were to hold their offices during good
behavior. On March 11, 1863, President Lincoln appointed the
first members of the court. David K. Cartter, a former member
of the House of Representatives of the United States from Ohio
and later Minister to Bolivia, was commissioned as chief justice,
and Abram B. Olin, a former member of the House of Repre
sentatives of the United States from New York, and George P.
Fisher, a former member of the House of Representatives of the

United States from Delaware, were appointed as justices. On
March 18, 1863, Andrew Wylie of Pennsylvania was given a
recess appointment as a justice by President Lincoln, and later
a permanent appointment by a commission dated January 20,
1864. The statute creating the court (12 Stat. 762) provided:
"That the supreme court organized by this act shall possess the

2 The circumstances surrounding the Circuit Court's termination in 1863 are
set out in an interesting "footnote to history" written in 1907 by Job Barnard,
then an associate justice of the Supreme Court of the District of Columbia, pub
lished in 36 W.L.R. 30. See also an address on March 2, 1895, by Walter S. Cox,
an associate justice of the Supreme Court of the District of Columbia, published
in 23 W.L.R. 498, containing an account of the history of the Circuit Court.
3 In 1936 the name of the court was changed to "district court of the United
States for the District of Columbia" (Act of June 25, 1936, c. 804, 49 Stat. 1921),
and in 1948, when Congress made the District of Columbia a judicial district
of the United States (28 U.S.C.A. § 88), the court became known as the United
States District Court for the District of Columbia (28 U.S.C.A. § 132); Act of

June 25, 1948, c. 646, 62 Stat. 869, effective September 1, 1948.

2



same powers and exercise the same jurisdiction as is now pos
sessed and exercised by the circuit court of the District of
Columbia, and the justices of the court so to be organized shall
severally possess the powers and exercise the jurisdiction now

possessed and exercised by the judges of said circuit court. Any
one of said justices may hold a district court of the United States
for the District of Columbia, in the same manner and with the
same powers and jurisdiction possessed and exercised by other
district courts of the United States. Any one of said justices may
also hold a criminal court for the trial of all crimes and offences
arising within said district, which court shall possess the same
powers and exercise the same jurisdiction now possessed and
exercised by the criminal court of the District of Columbia."
No method for appeals or revision of the judgments of the
Circuit Court was provided by the Act of February 27, 1801,
under which the court was organized, except by writ of error or
appeal to the Supreme Court of the United States. The 1863
Act, however, provided for appeals from the new Supreme Court
of the District of Columbia in special terms to the court in
general term, similar to the system in New York upon which the
Act was based, and also provided for review of judgments of the
new court by the Supreme Court of the United States, upon
writ of error or appeal.
The present court was established by Congress in 1893, first
under the title, "the Court of Appeals of the District of Colum
bia." 4 It consisted of a chief justice and two associate justices
appointed by the President to hold office during good behavior.
Act of February 9, 1893, c. 74, 27 Stat. 434.5 The act took effect
on April 3, 1893, that day being the first day of the April term
of the Supreme Court of the District of Columbia in General
Term. The new Court of Appeals succeeded to the appellate
power and jurisdiction of the Supreme Court of the District of
Columbia, which was "abrogated and abolished" by the 1893
Act. Provision was also made for review of its judgments by the
Supreme Court of the United States, upon writ of error or appeal.

4 The name of the court was changed to "United States Court of Appeals for
the District of Columbia" by the Act of June 7, 1934, c. 426, 48 Stat. 926, and in
1948 became known as the United States Court of Appeals for the District of
Columbia Circuit (28 U.S.CA. §43); Act of June 25, 1948, c. 636, 62 Stat. 869,
effective September 1, 1948.
5 Sec. 16 of the Act specified that it "shall take effect on the third day of
April, eighteen hundred and ninety-three, said day being the first day of the
April term of the supreme court of the District of Columbia in general term."
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The nominations of the first justices of the court made April
14, 1893, by President Cleveland were duly confirmed by the
Senate of the United States and the President issued their com
missions on April 15, 1893. Richard H. Alvey of Maryland, who
at the time of his appointment was serving as chief justice of the
Court of Appeals of the State of Maryland, was commissioned as
chief justice of the court. Martin F. Morris of the District of
Columbia, dean of the faculty of Georgetown University Law
School and an outstanding member of the bar in the District
of Columbia, and Seth Shepard of the State of Texas, a former
member of the Senate of the State of Texas and widely recognized
as a lawyer of great learning and high character, were appointed

4



as associate justices. On May 1, 1893, the justices qualified, the
court was organized, and it convened. In addition to succeeding
to the appellate power and jurisdiction of the Supreme Court of
the District of Columbia, the new court had power under the
Act to hear and determine appeals from decisions of the Com

missioner of Patents in interference cases, and appeals from "all

interlocutory orders of the Supreme Court of the District of
Columbia, or by any justice thereof, whereby the possession of

property is changed or affected, such as orders for the appoint
ment of receivers, granting injunctions, dissolving writs of at

tachment, and the like; and also from any other interlocutory
order, in the discretion of said court of appeals, whenever it is
made to appear to said court upon petition that it will be in the
interest of justice to allow such appeal." The foregoing and
other provisions of law later enacted relating to the Court of

Appeals and its jurisdiction were subsequently incorporated in
the District of Columbia Code enacted by Congress in 1901.
31 Stat. 1189; §§ 221 etseq*
The Clerk of the court was Robert Willett and, as one of his
first official duties, he attested to the per curiam order of the court

promulgating Rules for the Organization and Practice of the
Court of Appeals of the District of Columbia, which rules took
effect on June 5, 1893. Reflecting the slower pace of the times,
the rules provided that two hours on each side would be allowed
for argument, "unless by special leave the time is extended by
the Court." Appellant's counsel was required to file his brief
only five days before the case was liable to be called for argument,

G In 1925 Congress, in amending the Judicial Code of the United States, fur
ther denned the jurisdiction of the Circuit Courts of Appeals, the Supreme
Court, and also this court. Act of February 13, 1925, c. 229, 43 Stat. 936.
Subsequent to 1901 Congress created certain inferior courts and administra
tive agencies of the District of Columbia and authorized discretionary review by
this court of their judgments or decisions. In 1942 Congress created the Munici
pal Court of Appeals for the District of Columbia and vested that court with
the jurisdiction formerly possessed by this court to review the judgments or
decisions of those inferior courts or administrative agencies of the District of
Columbia. Sec. 11-772, D.C. Code, 1961 ed., as amended. At the same time
Congress vested in this court jurisdiction to review in its discretion the judg
ments of the Municipal Court of Appeals. Sec. 11-773, D.C. Code, 1961 ed. In
1938 Congress created the Board of Tax Appeals for the District of Columbia,
now the District of Columbia Tax Court, and vested this court with jurisdiction
to review its decisions. Act of May 16, 1938, c. 223, 52 Stat. 356, 370, Sec. 47-
2401 et seq., D.C. Code, 1961 ed., as amended.
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while appellee's brief was due one day before the case was
scheduled to be called.
The first case to come before the new Court of Appeals was
Bush v. District of Columbia, 1 App. D.C. 1 (1893), and it arose
on a writ of error to the District of Columbia Police Court. The
case was submitted on May 24, 1893, and, again perhaps reflective
of the times, it was decided only thirteen days later, on June 6.
Beginning a long tradition of the court, the first decision was

not unanimous. Mr. Justice Shepard, speaking for himself and

Justice Morris, voted to reverse the judgment of the Police Court
and remanded the cause for a new trial. The Chief Justice dis
sented, stating at the outset: "I regret exceedingly my inability
to concur with my brothers in the view that they have taken of
this case, and differing from them so radically as I do, I deem
it proper to state the grounds upon which my judgment is

founded."

The issue before the court in Bush v. District of Columbia was
whether a newly-passed statute regulating the sale of liquor and
the licensing for such sales in the District of Columbia entirely
repealed the old liquor law immediately upon the effective date
of the new act, March 3, 1893. The plaintiff in error, Mr. Bush,
had taken out a liquor license under the old law, which by its
terms authorized him to keep a barroom until November 1, 1893.
Bush continued to sell liquor under this license and did not
apply for a license under the new law. He was prosecuted and
convicted for the sale of liquor proved to have been made on
March 17, 1893. Bush did not deny the sale of the liquor on the
date charged, but he sought to justify it by virtue of his unex
pired license issued under the old liquor law. The Police Court
held that the new law entirely repealed the old and abrogated
all licenses issued thereunder. It therefore refused to admit the
license in evidence, and Bush was thereupon convicted. The
Court of Appeals of the District of Columbia reversed.

Justice Shepard, speaking for the court, began his analysis
with the principle that no statute should be construed in a
manner that would render it unjust or unreasonable in its

operation, if there is room for construction at all. Since the new
statute governing the issuance of liquor licenses made no radical

change in public policy concerning liquor traffic and there was
no expressed intent to revoke unexpired licenses granted under
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the old law, the court concluded that it was more reasonable to
construe the new statute as permitting the holder of a license
under the old statute to continue selling liquor thereunder until
the expiration of the license. The court said: "[W]e cannot find
that Congress deliberately intended by the mere repeal of the
old law, to destroy all privileges under it

,

and take from the
owners thereof, not only the right to do business under licenses
for which they had paid in good faith, but also to confiscate their
value for the unexpired term." 1 App. D.C. at 8. Accordingly,
the court concluded that the Police Court erred in excluding
Mr. Bush's liquor license when offered in evidence, and it there
fore reversed the judgment of conviction and remanded for a

new trial.

Chief Justice Alvey disagreed with the majority's analysis. In
his view, the two licensing systems—one under the earlier statute
and the other under the statute which went into effect on March

3
,

1893—could not coexist or stand together, "even for a limited
time." Id. at 14. The new act, he said, "professes to provide for
the full and complete regulation of the entire liquor traffic in
the District of Columbia, and makes no provision whatever for
continuing in force existing or unexpired licenses." Id. at 15.
Rather, all the provisions of the prior law authorizing the grant
ing of licenses to sell liquor in the District of Columbia were
repealed by necessary implication by the passage of the new act
and, to his mind, there was nothing to justify the contention
"that a license granted under the former or pre-existing license

system can be maintained and allowed protective force under
the present license system as declared by the act of Congress."
Id. at 19. While the chief justice recognized that this construc
tion of the statute might appear to be "a hardship or injustice to
individuals," he noted— in a theme later picked up by many
of his successors on this court—that "redress must be sought of
the proper power to grant relief. This court has no power over
the subject. We must take the law as we find it written, and give

it effect according to the plain language employed." Id. at 20.
Bush v. District of Columbia was not a landmark case. It
announced no new or significant principles of statutory construc
tion, and it has had no lasting impact on either the liquor
licensing provisions in the District of Columbia or on the
criminal law generally. But it was the first case decided by the
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new court, and— typical of what was to follow—both the majority
members and the dissenter approached their task in a careful and
scholarly manner.

A more interesting case confronted the court some five years
later.

Joseph Holt had been a member of President Buchanan's cabi
net and Judge Advocate General of the Army of the United States

(1864-75). He died on August 1, 1894. On August 26, 1895,
the District of Columbia Register of Wills received an envelope
in the morning mail containing a will dated February 7, 1873,
with no further notation.7 Throckmorton v. Holt, 12 U.S. App.
D.C. 552, 555 (1898). The paper had been mutilated by burning
and tearing; the place where the seal would appear was torn
away; three witnessing signatures, "Ellen B.E. Sherman, U.S.
Grant and W.T. Sherman," appeared at the bottom of the page,
which was torn nearly, but not entirely, across, between the
testator's signature and the signature of the first witness.8 Id. at
556. Judge Holt had supported a Miss Hynes for years, while a
Miss Throckmorton was his goddaughter. The will divided his
entire estate between these two. Id. The testimony challenging
the will related to the testator's correspondence, visits, gifts,
declarations and instructions, subsequent to the will, all purport
ing to show his alienation from the Throckmortons, because they
had supported the South during the Civil War, and his affection
for one Washington Holt, a nephew. Id. at 569.
The Supreme Court of the District of Columbia excluded
prayers which instructed the jury to disregard the evidence
challenging the will, and granted an instruction on the jury's
right to consider "such burning and mutilation of the paper-
writing in controversy," together with all other evidence tending
to show a change in the testator's relations with the beneficiaries
or successors, in deciding whether the testator had revoked his

February 7, 1873, will. Id. at 570.

7 It had been mailed in the "northwest quarter of the city of Washington"
and had been delivered at the general post office at 6 PM the previous day. 12
U.S. App. D.C. at 555-556.
8 The will is reproduced in an insert in the case reports. Id. at 555-556. "No
testimony was produced during the trial tending to shed any light upon the
mysterious appearance of this will. All the parties disclaimed any knowledge
of its existence until the news of its receipt by the Register of Wills had been
published." Id. at 556.
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On appeal, the Court of Appeals affirmed. It found that the
subsequent evidence of increased affection for the next of kin
(Washington Holt) and of estrangement from the family of one
of the legatees (the Throckmortons), when combined with the
mutilation of the will, "was competent as tending to maintain
the issue of revocation." Id. at 573. The court further found,
as a question of first impression in the District of Columbia, that
the same evidence was competent for the jury's consideration
of the genuineness of the will. Id. at 574-575. Conceding the
existence of statutory prohibitions on the acceptance of declara
tions to vary the formalities of the making of the will, the court
nevertheless held:

But, in a case where such proof is lacking, or where, by
competent evidence, the genuineness of the signature
has been assailed to such an extent as to require the
submission of the question of its forgery to the jury, we
think the feelings of the testator towards all the parties,
and his relations with them and apparent intentions as
disclosed by his conduct and declarations, are compe
tent for their consideration. [Id. at 577.]

On certiorari, the United States Supreme Court, speaking
through Mr. Justice Peckham, held that two evidentiary decisions
of the trial court were in error, requiring reversal and a new
trial. Throckmorton v. Holt, 180 U.S. 552, 570 (1901). First,
the trial court's decision to exclude as incompetent rebuttal the
testimony of witness P. Tecumseh Sherman to prove that the
"W.T. Sherman" witnessing signature on the will was actually
that of his father, General William Tecumseh Sherman, was
held erroneous.9 Second, the trial court committed error by
permitting witnesses to opine before the jury as to the genuine
ness of the testator's handwriting "founded partly upon knowl

edge and familiarity with the legal attainments, the style and

composition of the individual whose handwriting was in contro
versy, and as corroborative of their opinion from knowledge of
handwriting alone." 180 U.S. at 570.
The Supreme Court proceeded to express its views on the

9 "In such a case as this, where there was no evidence by an eyewitness as
to the signatures of the parties, it became of the greatest importance that no
admissible evidence should be excluded when offered upon the question of
their genuineness." 180 U.S. at 565.
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issues of forgery and revocation, which would arise "at the very
threshold of the case" on retrial. Id. at 570. As to forgery, Mr.

Justice Peckham first acknowledged the "extraordinary nature"
of the factual situation (id.), and then framed the legal question:

[C]an the contestants prove by unsworn oral declara
tions and by letters of the deceased facts from which an
inference is sought to be drawn that the disposition of
the property as made in the paper is improbable, and
that the paper was therefore a forgery? [Id.]

Labelling this unsworn evidence as "purely hearsay," the
Supreme Court stated that there was no ground to admit a
deceased person's declarations as to the state of his affections
when his mental or testamentary capacity was not at issue. Id. at
573-574. The Supreme Court also noted the "inherent weakness
and danger of the evidence itself." Id. at 578. Drawing on a
philosophical perspective, Mr. Justice Peckham stated:

No inference is generally more uncertain or unreliable
than that which is sought to be drawn upon the ques
tion of the genuineness of a will from the alleged condi
tion of a testator's mind towards relatives or others, as
evidenced by his declarations. [Id.]

He concluded that it was unsafe "in the highest degree" to infer
forgery based on a testator's declarations of his intent when those
intentions are "so subject to change"; such an inference would
break down statutory safeguards for the proof of the due execu
tion of a will. Id. at 579.
At trial, the jury had found no revocation because it found
the will was never executed. The Supreme Court declared:

The question is whether any presumption of cancella
tion or revocation by the deceased, or under his direc
tion, is created in this case by the condition in which
the paper was when received by the register of wills
through the mail on August 26, 1895. If not, then
these declarations subsequent to 1873 are not admissible
on the theory that they are in aid or corroborative of a
presumption that does not exist. [Id. at 582.]

Citing an English case, the Supreme Court held that no such
presumption of revocation arose from the appearance of the

paper. Id. at 583-584. As a consequence, admission of the
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evidence at issue was error, as being "based upon a most insecure
and dangerous foundation." Id. at 585.
The court as first constituted in 1893 continued without
change until Chief Justice Alvey resigned, effective January 1,
1905. Associate Justice Shepard was elevated by President Theo
dore Roosevelt to the office of chief justice of the court, com

mencing that service January 10, 1905. Charles H. Duell of New
York, a former Commissioner of Patents, was appointed by
President Roosevelt as associate justice to fill the vacancy occa
sioned by the elevation of Mr. Justice Shepard, and commenced
his service on January 10, 1905.
The court continued as thus constituted until June 30, 1905,
at which time Associate Justice Morris retired. Louis E. Mc-
Comas of Maryland, who had served as an associate justice of the

Supreme Court of the District of Columbia from 1892 to 1899,
and from 1899 to 1905 as a Senator of the United States from the
State of Maryland, was appointed by President Roosevelt to
succeed him, and commenced his service on July 1, 1905. Asso
ciate Justice Duell resigned August 31, 1906, and Charles H.
Robb of Vermont, an Assistant Attorney General of the United
States, was appointed by President Roosevelt to succeed him,

commencing his service on October 8, 1906. On November 10,
1907, Associate Justice McComas passed away. Josiah A. Van
Orsdel of Wyoming, an Assistant Attorney General of the United
States, and previously an associate justice of the Supreme Court
of the State of Wyoming, was appointed by President Roosevelt
to succeed him, and commenced his service on December 13,
1907.

Four years later, the court rendered a landmark decision, made
at the beginning of the great industrial labor movement. Gom-
pers v. Buck's Stove & R. Co., 33 App. D.C. 516 (1909), rev'd,
221 U.S. 418 (1911). The primary issues involved were whether
a court could restrain certain First Amendment freedoms of
unions and what the basic distinctions were between civil and
criminal contempt. The Court of Appeals initially found that
the statements made by members of the union following the
issuance of an injunction were, although not a direct call for a
union boycott, "talismanic symbols" calling for a boycott in
violation of an injunction. The Supreme Court agreed with this
conclusion, noting that such statements take on the character
of "verbal acts" which are clearly subject to the injunctive powers
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of the federal courts. The Supreme Court did not, however,
agree with the Court of Appeals' finding that on the basis of the
facts presented, the defendants' contempt should be categorized
as criminal.

The case began with a request by the Buck's Stove and Rail
road Company for a permanent injunction preventing the
American Federation of Labor and its members from calling a
boycott against the company. The trial court issued the re
quested injunction, and the union appealed the order to the
Court of Appeals. However, following issuance of the injunction,
but prior to a hearing in the Court of Appeals on the appeal,
the A.F. of L. newsletter, The American Federationist, published
several editorials and various A.F. of L. members made public
statements concerning the Buck Stove Company. These edi
torials and public statements suggested that an injunction against
the A.F. of L. and its members did not compel the members to
buy the products of the company. After hearing of these state
ments, the company notified the trial court that it believed that
the actions of Mr. Gompers, editor of The American Federation
ist, and other members of the A.F. of L. constituted contempt of
the court's injunction and that the court should grant appro
priate relief to "the petitioner."
On the basis of the evidence taken by the trial court, it found
that Mr. Gompers and the other members of the A.F. of L. were
guilty of contempt. The court, therefore, sentenced Mr. Gom

pers to twelve months in jail and the other members of the union
to varying jail terms. Each of the sentenced union members
immediately appealed his sentence to the Court of Appeals.
That court, in an opinion by Justice Van Orsdel, found that
the basic distinction between civil and criminal contempt is:

[t]hat where the order of the court is made in a civil
proceeding solely for the benefit of one of the parties
litigant, and is disobeyed by the other party to the suit,
an order committing such party for contempt until he
yields obedience to the order is a civil proceeding * * *.
Criminal contempts consist in such disobedience of the
mandates or decrees of a court as constitute a defiance
of the power and authority of the court. A disobedience
or disregard of an order of injunction is usually treated
as a criminal contempt. [33 App. D.C. at 565.]
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On the basis of this definition, the Court of Appeals agreed with
the trial court that the facts established disregard of an order of
the court which therefore properly classified the defendants'
contempt as criminal and permitted the use of jail sentences for
punishment.
The Supreme Court agreed with the Court of Appeals' lengthy
analysis and eventual definition of the basic distinction between
criminal and civil contempt. However, the Supreme Court found
that the relief sought by the plaintiff company and granted by
the trial court was solely for the benefit of the company. The
Supreme Court viewed the purpose of the punishment as finally
determinative of whether the contempt proceeding was criminal
or civil. On the basis of its finding that the nature of the con
tempt proceeding was one for criminal contempt but that the
procedures utilized to govern the proceeding and subsequent
appeals were civil in nature, the Supreme Court reversed the
decision of the Court of Appeals.
This case was the first of many confrontations decided by the
courts concerning the enjoining of labor union boycotts. Even
though as time has passed Congress has legislated extensively in
the areas of labor management practices and civil procedure,
the original opinions of the Court of Appeals and Supreme
Court still remain landmark decisions in the area of civil and
criminal contempt. Thus, this case has been cited extensively
in federal and state courts throughout the United States when
ever those courts are called upon to draw the fine line between
civil and criminal contempt proceedings.
Chief Justice Shepard on April 28, 1917, announced his re
tirement from the court, which became effective September 30,
1917, and Constantine J. Smyth of the State of Nebraska, who
had been serving as a special assistant to the Attorney General
of the United States, and previously had served as Attorney
General of the State of Nebraska, was appointed by President
Wilson as chief justice in the place of Chief Justice Shepard, and
commenced his service on October 1, 1917.
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The 1920's and 1930's, With an Increase in Judges
and Some Bizarre Factual Issues

A few years later, the court decided a case in a brief opinion
but with lasting effect.
On the evening of November 27, 1920, Dr. Robert Brown
was shot and killed in his office on Eleventh Street, N.W., in
Washington, D.C. Some nine months later James Alphonso
Frye, already under arrest for other offenses, was questioned by
detectives of the Metropolitan Police Force and confessed to
killing Dr. Brown. According to Frye, he did so because he was
promised that forgery and robbery charges pending against him
would be dropped, and he would be given $500 to pay his school
tuition for the following year if he admitted the murder. Frye
was tried in July, 1922, before Chief Justice McCoy of the
Supreme Court of the District of Columbia and, following his
conviction for second degree murder, was sentenced to life
imprisonment.
Frye, though indigent, nevertheless happened upon the ser
vices of diligent and imaginative counsel, Richard Mattingly
and Lester Wood, for both his trial and appeal. At trial, counsel
not only contested the voluntariness of their client's confession,
but proffered the testimony of one Dr. William Marston, "an
expert witness in deception," who, they contended, should be
permitted to take a "systolic blood pressure test" of the defendant
and government witnesses and testify as to the veracity of their

testimony on the basis of the results of that test. Chief Justice
McCoy gave counsel Mattingly's argument short shrift. "When
it is developed to the perfection of the telephone and the wireless
and a few other things we will consider it," he opined. But, "I
shall be dead by that time, probably, and it will bother some
other judge, not me." 10

Messrs. Mattingly and Wood did not yield, however, and in

10 The events surrounding James Frye's conviction and appeal are not set
out in the Frye opinion. They have been gleaned from the files concerning his
case in the Supreme Court of the District of Columbia and the Court of
Appeals of the District of Columbia, now lodged in the United States Archives.
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the Court of Appeals they assigned as error the trial court's

(1) refusal to permit counsel to attempt to qualify Dr. Marston

and (2) rejection of their proffer to have Frye submit to a decep
tion test. In a two-page opinion almost as remarkable for its
brevity as for its durability, Justice Van Orsdel articulated the
standard which has subsequently guided six federal circuits

11

and appellate tribunals in over half the states 12 in assessing the
admissibility of polygraph testimony in particular and expert
scientific evidence generally:

Just when a scientific principle or discovery crosses the
line between the experimental and demonstrable stages
is difficult to define. Somewhere in this twilight zone
the evidential force of the principle must be recognized,
and while courts will go a long way in admitting expert
testimony deduced from a well-recognized scientific
principle or discovery, the thing from which the deduc
tion is made must be sufficiently established to have
gained general acceptance in the particular field in
which it belongs. [Frye v. United States, 54 App. D.C.
46, 293 Fed. 1013, 1014(1923).]

« See United States v. Bailer, 519 F.2d 463, 466 (4th Cir. 1975); United States
v. Cochran, 499 F.2d 380, 393 (5th Cir. 1974); United States v. Frogge, 476 F.2d
969, 970 (5th Cir. 1973); United States v. Stifel, 433 F.2d 431, 436 (6th Cir.
1970; United States v. Tremont, 351 F.2d 144, 146 (6th Cir. 1965); United States
v. McDevitt, 328 F.2d 282, 284 (6th Cir. 1964); United States v. Oliver, 525 F.2d
731, 736 (8th Cir. 1975); McCroskey v. United States, 339 F.2d 895, 897 (8th
Cir. 1965); United States v. Amaral, 488 F.2d 1148, 1152 (9th Cir. 1973); United
States v. DeBetham, 470 F.2d 1367, 1368 (9th Cir. 1973); Marks v. United Stales,
260 F.2d 377, 382 (10th Cir. 1958).
12 See Grace v. State, 266 So.2d 10, 313 (Ala. 1972); Rivers v. Black, 68 So.
2d 2, 4 (Ala. 1953); Pulakis v. State, 476 P.2d 474, 478 (Alas. 1970); State v.
Valdez, 371 P.2d 894, 896 (Ariz. 1962); Huntingdon v. Crowley, 414 P.2d 382,
388 (Cal. 1966); People v. Williams, 331 P.2d 251, 253 (Cal. 1958); People v.
Spigno, 319 P.2d 458, 463 (Cal. 1957); Coppolino v. State, 223 So.2d 68, 70 (Fla.
1969); Johnson v. State, 166 So.2d 798, 804 (Fla. 1964); Salisbury v. State, 146
S.E.2d 776, 777 (Ga. 1966); Robinson v. State, 309 N.E.2d 833, 855 (Ind. 1974);
State v. Lowry, 185 P.2d 147, 151 (Kans. 1947); Commonwealth v. Lykus, 320
N.E.2d 671, 674, 680 (Mass. 1975); People v. Levelston, 221 N.W.2d 235, 236
(Mich. 1974); State ex rel. Trimble v. Hedman, 192 N.W.2d 432, 438 (Minn.
1971); Mattox v. State, 128 So.2d 368, 372 (Miss. 1961); State v. Stout, 478 S.W.2d
368, 369 (Mo. 1972); Boeche v. State, 37 N.W.2d 593, 598 (Neb. 1949); State v.
Coolidge, 260 A.2d 547, 559 (N.H. 1969); State v. Clark, 319 A.2d 247, 250 (N.J.
1974); State v. Alderete, 521 P.2d 138, 141 (N.Mex. 1974); State v. Trimble, 362
P.2d 788 (N.Mex. 1961); People v. Leone, 255 N.E.2d 696, 697 (N.Y. 1969); State
v. Steele, 219 S.E.2d 540, 542 (N.C. 1975); State v. Swanson, 225 N.W.2d 283, 285
(N.Dak. 1975); State v. Olderman, 336 N.E.2d 442, 448 (Ohio 1975); Henderson
v. State, 230 P.2d 485, 502 (Okla. 1951); Commonwealth v. Dilworth, 115 A.2d
865, 866 (Pa. 1955); Romero v. State, 493 S.W.2d 206, 209 (Tex. 1973); State v.
Woo, 527 P.2d 271, 272 (Wash. 1974); Watson v. State, 219 N.W.2d 398, 403
(Wise. 1974); State v. Stanislawski, 216 N.W.2d 8, 11 (Wise. 1974).
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This rule, first articulated in 1923, has defied the normal
course of judicial precedents, gaining in stature as it has gained
in vintage. Indeed, this Circuit had no occasion to pay it heed
until nearly a quarter century after its inception when, in
Medley v. United States, 81 U.S. App. D.C. 85, 88, 155 F.2d 857,
860 (1946), the court rejected a contention that the use of

"spectroscopy" to identify the nature of metal on a cartridge
recovered from a murder victim ran afoul of Frye. Five more

years passed before the court again followed Frye in Tyler v.
United States, 90 U.S. App. D.C. 2, 9, 193 F.2d 24, 31 (1951), for
the limited proposition that the results of a polygraph examina
tion were inadmissible. However, the "general acceptance"
standard of Frye began to gain other adherents among the cir
cuits twenty years ago in Lindsey v. United States, 237 F.2d 893,
896 (9th Cir. 1956), when the Ninth Circuit adopted the standard
in rejecting the admissibility in evidence of the results of an
interview of a witness under the influence of sodium pentothal.

Subsequently, the Fourth, Fifth, Sixth, Eighth, Ninth and Tenth
Circuits have had occasion to either cite or distinguish Frye,
depending upon whether they were inclined to hold admissible
or inadmissible the results of polygraph tests or other scientific

techniques.13
The concept of "general acceptance" articulated in the Frye
standard has gained new meaning in the past twenty-five years.
Beginning with Chief Judge Bazelon's concurring and dissenting
opinion in United States v. Brown, 149 U.S. App. D.C. 43, 54
n. 1, 461 F.2d 134, 145 n. 1 (1972), the concept of whether a
novel forensic technique had gained the general acceptance of
the scientific community began to be equated with a distinct but
related issue: whether the technique had been proven reliable.
Thus, in Brown, the chief judge cited the Frye standard in a
footnote for the proposition that lie detector examination results
had been excluded from evidence in the past because of their
"unreliability."
Chief Judge Bazelon followed his Brown opinion a year later
in United States v. Alexander, 152 U.S. App. D.C. 371, 403
n. 85, 471 F.2d 923, 955 n. 85 (1973), when he again cited Frye
for the proposition that polygraph tests had been excluded from
evidence on the grounds of "their questionable validity." While

13 See note 1 1, supra.
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a panel of the court seemed to retreat from this tactic the follow
ing year in United States v. Addison, 162, U.S. App. D.C. 199,
201-202, 498 F.2d 741, 743-744 (1974), in holding voiceprint
testimony inadmissible under Frye notwithstanding the trial
court's finding of its reliability, other appellate tribunals at both
the state and federal level have since followed the lead of Chief
Judge Bazelon in Brown and Alexander. Thus, in United States
v. Franks, 511 F.2d 25, 33 n. 12 (1975), the Sixth Circuit recently
concluded that the general acceptance test of Frye is "nearly
synonymous with reliability. If the scientific process is accurate,
or sufficiently accurate, Courts may also deem it 'generally ac
cepted.'

" 14 And in Commonwealth v. Lykus, supra, the Su
preme Judicial Court of Massachusetts concluded that there was
"no need for modification of the general principle of the Frye"
case in order to sustain the ruling of a trial judge admitting
voiceprints where that ruling was grounded upon extensive
evidence supporting the reliability of the technique. 327 N.E.2d
at 678.

Recent appellate opinions at both the state and federal level
which have discussed, distinguished or followed the Frye standard
reflect that while it is still very much alive and, indeed, attaining
yet renewed vigor in an era when rapid technological advances
promise an increasing use of forensic expertise in both criminal
investigations and the courtroom, it is undergoing significant
challenge and revision, reflecting the loosening of evidentiary
rules favoring the admissibility of expert testimony and the

prevailing view that the accuracy and reliability of a scientific
technique is the bottom line in evaluating the propriety of its
admissibility in evidence.15
As for James Frye himself, the bottom line of his case was
written some years after Justice Van Orsdel's landmark opinion
when Dr. Marston's expertise in detecting "deception" received
confirmation from an unexpected source—a third individual

14 The Sixth Circuit cited a decision of Judge Tim Murphy of the District of
Columbia Superior Court who had arrived at a similar conclusion in holding
that voiceprints were admissible in the case of United States v. Moses Brown,
Superior Court Criminal No. 34383-72, 1973, excerpts at 13 Cr. L. Rptr. 2203." See, inter alia, Rules 702, 703 and 704, F.R. Evid.; United States v. Franks,
supra, United States v. Moses Brozvn, supra; United States v. Bailer, supra;
United States v. Raymond, 337 F. Supp. 641 (D.D.C. 1972), aff'd sub nom.
United States v. Addison, supra; Commonwealth v. Lykus, supra; State ex. rel.
Trimble v. Hedman, supra; McCormick, Evidence, Sec. 203 (2d Ed. 1972).
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who himself confessed to the murder of Dr. Robert Brown and,
thus, to the innocence of James Frye.10
Chief Justice Smyth departed this life on April 14, 1924, and
George Ewing Martin of the District of Columbia, Presiding
Judge of the United States Court of Customs Appeals, who

previously had served as common pleas judge of the Seventh

Judicial District of the State of Ohio, was appointed by President
Coolidge as chief justice. He commenced his service on May 24,
1924.

On March 2, 1929, the court's jurisdiction in respect of ap
peals from the Patent Office in patent and trademark cases was
terminated by Act of Congress (45 Stat. 1475, 1476), which vested
in the United States Court of Customs and Patent Appeals the
jurisdiction over such appeals formerly vested in this court.
On June 19, 1930, Congress passed an Act (46 Stat. 785) in
creasing the number of justices of the court from three to five.
As one of the additional justices authorized by that Act, William
Hitz of the District of Columbia, an associate justice of the
Supreme Court of the District, was elevated to this court by
President Hoover and commenced his service as an associate
justice on February 13, 1931. D. Lawrence Groner of Virginia,
United States District Judge for the Eastern District of Virginia,
was appointed by President Hoover as the other additional
associate justice authorized by that Act, commencing his service
on March 3, 1931.
In that same year, 1931, the court faced issues related to the
criminality of a Cabinet member. Fall v. United States, 49 F.2d
506.

Albert B. Fall served as Secretary of the Interior under Presi
dent Harding until March 4, 1923. Pursuant to an Executive
Order of President Harding of March 31, 1921, the Secretary of
Interior assumed administration of the Naval Petroleum Re
serves of the United States located in California. After the
completion of his term as Secretary, Fall was indicted in the
District of Columbia on June 30, 1924, on a charge of bribery.
The indictment charged that on November 30, 1921, Fall ac
cepted a $100,000 payment from Edward L. Doheny, who was
the President and Director of Pan American Petroleum and

16 See Wicker, The Polygraph Truth Test in the Laio of Evidence, 22 Tenn.
L. Rev. 711, 715 (1953).
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Transportation Company, one of the companies competing to
obtain a lease and oil royalties from the United States Govern
ment. The indictment further charged that the $100,000 pay
ment was to influence Fall to award the lease to Doheny's
company.
Prior to his trial on the bribery charge, on May 27, 1925, Fall
and Doheny were indicted in the District of Columbia on the
charge of conspiring to defraud the United States Government.
The conspiracy charge arose out of the same facts as the initial

charge of bribery. The prosecution elected to try the conspiracy
charge first, and on December 16, 1926, Fall and Doheny were

acquitted on this charge.
Thereafter, on October 25, 1929, Fall was convicted on the
bribery charge and was sentenced to one year in jail and a fine
of $100,000.

Apparently, the bribery trial charge contained high drama as

reflected in the following excerpts from the Court of Appeals'
opinion:

The defendant, over seventy years of age, an invalid,
was brought into the courtroom in a wheel chair,
wrapped in blankets, to stand trial on the indictment
for bribery. He had had an illustrious official career.
This situation was brought to the attention of the jury
in the most forceful and dramatic manner by counsel
for the defendant, clearly for the purpose of creating a

feeling of sympathy in the minds of the jury favorable
to the defendant. In one appeal to the jury the follow
ing language was used: "It is like asking you to wreck
and ruin men who stand upon the threshold of the
hereafter. It is like asking you to go out and steel your
hearts and minds against what you know to be the fact;
instead of sending him back to his family, instead of
sending the slumped form in yonder chair back to his
home and his family, sending him to the penitentiary."
In another portion of the argument counsel * * * said:
"With the power comes a great responsibility. And now
I shift from my shoulders the responsibility which has
been mine and place it well upon yours. And I plead
with you, and plead with you with all the earnestness
at my command, that before darkness closes in on this
good day you will send Albert B. Fall back to the sun-
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shine and the lung-healing climate of his beloved New
Mexico with your verdict of not guilty—not guilty."
[49 F.2d at 514-515.]

In his appeal, Fall raised eleven points of possible reversal.
His main contention was that the Executive Order which em
powered the Secretary of Interior to assume the administration
of Naval Petroleum Reserves was later declared invalid by the
courts. Fall argued that in view of this invalidity, the Secretary
had no legitimate power over the Naval Petroleum Reserves and,
therefore, he could not properly be charged for committing the

offense of accepting a bribe to influence his decisions, since the
courts later declared the Secretary of Interior had no such power.
The Court of Appeals rejected each of the points raised on
appeal and affirmed Fall's conviction.

The appellate panel consisted of Justices Robb, Van Orsdel
and Cox. The opinion was written and delivered by Associate
Justice Van Orsdel. Fall's chief trial and appellate attorney was
Frank J. Hogan, Esq. The chief prosecutor for the government
at trial was Owen J. Roberts, Esq., who at the time the court
rendered its opinion had become a member of the Supreme
Court.
Subsequent to the affirmance of the conviction by the Court of
Appeals, the United States Supreme Court denied Fall's petition
for a writ of certiorari. Fall was of advanced age and in extremely
poor health in 1931 when the court rendered its opinion. Later
in the same year, Fall entered the state prison in Santa Fe, New
Mexico, to serve his sentence.
The primary significance of this case is that Fall was the first
Cabinet member to be convicted of a crime committed in his
official capacity. His conviction received national attention at
the time.
On May 29, 1933, an important question relating to the status
of this court and the Supreme Court of the District of Columbia,
now the United States District Court for the District of Colum
bia, was decided by the Supreme Court of the United States in
the case of O'Donoghue v. United States, 289 U.S. 516. The
question raised in that case was whether those two local courts
are constitutional courts established and ordained by Congress
under Article III of the Federal Constitution, or so-called legis
lative courts not created under Article III but by virtue only
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of the national sovereignty. The Supreme Court of the United
States held that each of those courts is a constitutional court
within Article III.
In the same year and the following year, the court rendered
two decisions involving as bizarre a set of facts as had come before
it in its 40-year history. Means v. United States, 62 App. D.C.
118, 65 F.2d 206 (1933); Whitakerv. United States, 62 U.S. App.
D.C. 367,72 F.2d 739 (1934).
In March 1932, the nation was shocked by the kidnapping of
the infant son of Colonel and Mrs. Charles A. Lindbergh. As
public attention focused on the drama unfolding in New Jersey,
a smaller but no less strange story was being played out in
Washington. Mrs. Evelyn Walsh McLean, a prominent Wash-
ingtonian whose own son had been threatened with kidnapping
on many occasions, determined to aid in the return of the
Lindbergh child. She contacted one Gaston B. Means, a man
with a prison record who was known in the Washington com
munity to have underworld connections, and asked whether he
could be of assistance in restoring the child to its parents. Un
beknownst to Mrs. McLean, Means had already approached an
acquaintance of Colonel Lindbergh with a story which he had
concocted attributing the kidnapping to a friend from his prison
days, and had offered to act as an intermediary. When Mrs.
McLean sought to enlist his assistance, Means jumped at the
opportunity.
As a result, Mrs. McLean gave Means a total of $104,000 in
$20 and $100 bills to pay a ransom which Means told her was
demanded by the kidnappers. For the next six weeks, Means
carried out an elaborate masquerade involving code numbers,

strange telegrams, and stories of rival gangs attempting to
"hijack" the child from the original kidnappers. Various ar
rangements were made for Mrs. McLean to receive the baby,
first at her Maryland home, then at a cottage she owned in South
Carolina, and later in El Paso, Texas. The El Paso site was
ostensibly chosen so that the kidnappers might escape to Mexico.
While in South Carolina, Means introduced Mrs. McLean to

a man identified only as "the Fox," claiming him to be a member
of the kidnapping gang and to have held the baby in his arms
only twenty-four hours before. In April, after Colonel Lind
bergh had paid $50,000 in ransom money to the real kidnapper,
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Means and "the Fox" told Mrs. McLean that the Lindbergh
money had been marked and claimed that the kidnappers wished

to exchange $49,000 in marked money for $35,000 in unmarked
bills. Mrs. McLean agreed to secure the funds by pawning some

jewelry. The plan was thwarted at this point, however, when
Mrs. McLean's attorneys learned of it and advised her to demand
the return of the money. Means, who had been spending $100
bills, claimed to have been stopped one evening near Alexandria

by a man swinging a red lantern, who gave Mrs. McLean's code
number and took the $100,000. Then on May 12, the Lind
bergh's son was found dead. He apparently had been killed

shortly after the kidnapping.
Means was promptly indicted by the grand jury, and just as
promptly tried. The proceedings, which were held in the Old
City Hall, now Superior Court Building D, received much public
attention, and the lines in front of the courtroom were long. The
indictment contained alternative counts charging larceny and
embezzlement, and after hearing the evidence the jury convicted
Means on the larceny counts.

During the prosecution "the Fox" was identified as Norman T.
Whitaker, and the following spring both Means and Whitaker
were tried and convicted of conspiring to commit larceny of

$35,000 from Mrs. McLean. Means appealed his original con
viction for larceny, but only Whitaker appealed the conspiracy
judgment. The Assistant United States Attorney who argued
the Whitaker case before the Court of Appeals and who had
assisted in the preparation of both briefs was Roger Robb, later
to become a member of the bench before which he appeared.
Although a variety of points were raised, of most importance
was the question in the Means case of whether the trial court
should have directed a verdict on the larceny counts, since de
fendant contended that if anything had been proven, it was
embezzlement. The Court of Appeals made it clear for the first
time in this Circuit that when an individual secures money from
another, intending from the beginning to convert the money to
his own use, the proper charge is larceny, even if an employment
situation might have existed. Previously, the lower courts had
been guided by a case decided nineteen years earlier, Talbert v.
United States, 42 App. D.C. 1 (1914), in which murky questions
of possession and agency were explored at length. In Means, the
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court dispensed with such analysis and established the rule

applied to the present day.
The cases closed with the incarceration of both defendants but
without the recovery of any of the money. The public furor
subsided and the cases, like so many others, took their places in
the lawbooks— sedate opinions revealing little of the excitement
and intrigue surrounding them.
On July 3, 1935, Associate Justice Hitz passed away. Harold
M. Stephens of Utah, then serving as the Assistant to the Attor

ney General of the United States, was appointed associate justice
by President Franklin D. Roosevelt to succeed Associate Justice
Hitz, commencing his service on October 7, 1935.

On August 7, 1937, Associate Justice Van Orsdel died, and

Justin Miller of North Carolina, a member of the United States
Board of Tax Appeals, was appointed by President Roosevelt as
associate justice to succeed him. Justice Miller commenced his
service on August 30, 1937. On September 30, 1937, Chief Jus
tice Martin retired, and on November 15, 1937, Associate Justice
Robb retired. Associate Justice Groner was elevated by President
Roosevelt to the office of chief justice of the court, commencing
his service in that capacity on January 15, 1938.

Henry W. Edgerton of New York, a professor in the Cornell
Law School, was appointed by President Roosevelt as an associate
justice to succeed Associate Justice Groner, commencing his
service on February 1, 1938. Fred M. Vinson of Kentucky, a
member of the House of Representatives of the United States
from the State of Kentucky for many years, was appointed by
President Roosevelt as associate justice to succeed Associate

Justice Robb, joining the court on May 12, 1938.
On May 31, 1938, Congress passed an Act authorizing an
additional justice for the court, making a total of six. 52 Stat.
584. Wiley B. Rutledge, Jr., of Iowa, then Dean of the College
of Law of the State University of Iowa, was appointed by Presi
dent Roosevelt as the additional associate justice authorized by
the Act, commencing his service on May 2, 1939. On February
15, 1943, he relinquished his office as associate justice of this
court on his elevation by President Roosevelt to the office of
Associate Justice of the Supreme Court. Thurman Arnold of
Connecticut, an Assistant Attorney General of the United States,
was appointed by President Roosevelt to succeed Associate Jus
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tice Rutledge of this court, commencing his service on March 16,
1943.

On May 29, 1943, Associate Justice Vinson relinquished his
seat on the bench of this court and accepted a wartime appoint
ment by the President as Director of the Office of Economic
Stabilization. Subsequently, on June 24, 1946, he became the
thirteenth Chief Justice of the United States.
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Problems of the War During the 1940's, as the
Court Reached Its Present Size

During this same period, immediately preceding and during
World War II, the Court of Appeals was rendering several
decisions relating directly to that conflict. Viereck v. United
States, 76 U.S. App. D.C. 262, 130 F.2d 945 (1942), rev'd, 318
U.S. 236 (1943) (Viereck I); Viereck v. United States, 78 U.S.
App. D.C. 279, 139 F.2d 847, cert, denied, 321 U.S. 794 (1944)
( Viereck II) .
The Foreign Agents Registration Act of 1938, as amended in
1939, 22 U.S.C.A. §§611 et seq., required persons acting "as
agents" of foreign principals to register with the Secretary of
State 17 and provided criminal sanctions for, inter alia, willful
omissions of material fact on the original registration or bi-annual
supplemental statements. George Sylvester Viereck was con
victed by a jury in March 1942 for violating the willful omissions
provision of the Act. Specifically, he had answered "author and

journalist" in response to Question 11 on the registration form
which sought a "comprehensive statement of nature of business
of registrant." The Government proved at trial that during 1940
and 1941, Viereck had also been extensively engaged in pro-
German propaganda activities. The jury had been instructed
that it could convict whether or not the propaganda activities
were conducted on behalf of Viereck's foreign principal or on
his own behalf. On appeal, Viereck argued that propaganda
activities undertaken on his own behalf were outside the scope
of the Act. The Court of Appeals, in an opinion by Associate
Justice (later Chief Justice of the United States) Vinson, rejected
the argument:

When the concern is with disclosure of propaganda, a
measure would be a half-way one if it did not require
one to reveal the propaganda he puts out on his own as
well as the propaganda he puts out as an agent. [Viereck
I, supra, 130F.2dat950.]

17 The registration function was transferred from the Secretary of State to the
Attorney General on June 1, 1942.
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Chief Justice Groner and Associate Justice Miller joined in

Justice Vinson's opinion.
Five members of the Supreme Court reluctantly reversed:
"The unambiguous words of a statute which impose criminal
penalties are not to be altered by judicial construction so as to
punish one not otherwise within its reach, however deserving of
punishment his conduct may seem." Viereck v. United States,
supra, 318 U.S. at 243.

Viereck was retried and reconvicted in July 1943. The govern
ment had conceded in the Supreme Court that the conviction
could not stand if the original jury charge was erroneous, even
though the evidence might have warranted a finding that all of
Viereck's activities were on behalf of a foreign principal. The
jury at the second trial evidently found that some or all of
Viereck's propaganda activities were undertaken "as agent."
On the second appeal, Viereck argued—somewhat murkily—that
the Secretary of State was without authority to propound Ques
tion 11. The Court of Appeals affirmed the conviction in Viereck
II, and the Supreme Court denied certiorari. Circuit Judge
Dobie of the Fourth Circuit, sitting by designation, wrote the
opinion for this court, in which Justices Miller and Arnold
joined.
The Supreme Court decision and the opinion in Viereck II
are landmark decisions under the Foreign Agents Registration
Act. This is attributable more to the absence of competition,
however, than to the rather straightforward issues of statutory
construction involved. Indeed, the Viereck cases are more his

torically than legally significant.
The first Viereck trial was truly a sensation in its time. The
United States had entered World War II between the time of
the indictment and the time of trial. Viereck—a German sym
pathizer and the author of the unforgettably-titled book, Spread
ing Germs of Hate—was a natural villain. Massive pretrial and
trial publicity attended the case. A front page Washington Post
headline (February 16, 1942) referred to Viereck as a "Master
Nazi Agent." Twelve of 38 prospective jurors were excused
because of their admitted lack of impartiality. The government
claimed that two Congressmen had—to quote from the govern
ment's opening argument—been "duped" by Viereck into using
their Congressional Record and franking privileges to dissemi
nate propaganda materials which Viereck had prepared. The

28



trial lawyers contributed to the charged atmosphere. Lead

counsel for Viereck was excluded from the trial when, in the
presence of the jury, he heatedly accused the trial court of bias
and prejudice. And, although the Supreme Court reversed on
other grounds, the majority opinion indicated that the prose
cutor's inflammatory closing argument—which skillfully equated
a verdict of acquittal with losing the war—could have served as
an independent ground for reversal.
An interesting sidelight of the case was the alignment of the

Justices in the Supreme Court opinion, for Justices Black and
Douglas alone favored affirming the conviction. (Neither Mr.

Justice Rutledge nor Mr. Justice Jackson took part in the con
sideration or decision in the case. Mr. Justice Rutledge had been
a member of this court at the time of the decision in Viereck I;
Mr. Justice Jackson had served as Attorney General during the
term of the special grand jury which indicted Viereck.)
The opinion in Viereck I may have reflected the tensions of
the times, for as the Supreme Court noted, "* * * men are not
subjected to criminal punishment because their conduct offends

our patriotic emotions." 318 U.S. at 246. The opinion in
Viereck II, however, is a masterpiece of dispassion. The Viereck
cases thus lend perspective to the practice of law. The trials and
appeals obviously involved thousands upon thousands of legal
man-hours. Although the principal actors and the publicity are
now largely forgotten, the reported decisions remain.

On July 9, 1945, Associate Justice Arnold resigned his seat on
the bench to enter the practice of law in the District of Columbia,
and on September 30, 1945, Associate Justice Justin Miller re
signed his seat on the bench to become general counsel for a

large association.

Wilbur K. Miller of Kentucky, an attorney in active practice
in Kentucky, who had served as Chairman of the Public Service
Commission of Kentucky, and as judge of the Special Court of
Appeals of Kentucky, was appointed by President Truman as
associate justice to succeed Associate Justice Vinson, his service
commencing on October 16, 1945. E. Barrett Prettyman of
Maryland, an active practitioner in the District of Columbia and
previously General Counsel to the United States Bureau of
Internal Revenue and Corporation Counsel of the District of
Columbia, was appointed associate justice by President Truman
to succeed Associate Justice Justin Miller, commencing his ser
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vice October 17, 1945. Bennett Champ Clark of Missouri, a
Senator of the United States from the State of Missouri, was

appointed as associate justice by President Truman to succeed
Associate Justice Arnold, and he commenced his service on
October 20, 1945.
Effective March 9, 1948, Chief Justice Groner retired, and
Associate Justice Stephens was elevated by President Truman
to the office of the chief justice of the court, commencing his
service in that capacity on March 9, 1948. James M. Proctor of
the District of Columbia, an associate justice of the District
Court of the United States for the District of Columbia (formerly
the Supreme Court of the District of Columbia), was elevated
by President Truman to the office of associate justice of this
court, succeeding Associate Justice Stephens, and commenced
his service on March 9, 1948.
Effective September 1, 1948, Congress passed an Act (chapter
646, 62 Stat. 869) which, in addition to revising, codifying, and

enacting into law Title 28 of the United States Code, made the
District of Columbia one of the eleven judicial circuits of the
United States, made this court a Court of Appeals for the District
of Columbia Circuit, made the then chief justice of this court
the chief judge of the District of Columbia Circuit, and made
each associate justice of this court a circuit judge of the District
of Columbia Circuit. Sections 41 and 43, Title 28 U.S.C.A.,
and subsection (a) of Section 2 of the Act approved June 25,
1948, c. 646, 62 Stat. 869, 985, as amended by Sec. 51 of the Act

approved September 3, 1954, c. 1263, 68 Stat. 1245. All judges
appointed to the court since that time have been designated
circuit judges for the District of Columbia Circuit. Provisions
of Title 28 of the U.S.C.A., as revised by that Act, also defined
the jurisdiction of the court and the other Courts of Appeals of
the United States (28 U.S.C.A. §§ 1291-1294), except with re
spect to bankruptcy appeals.18 Earlier provisions of law defining
the jurisdiction of the court with respect to appeals from the
District Court of the United States for the District of Columbia,
now United States District Court for the District of Columbia,
were repealed by Sec. 142 of the Act of May 24, 1949, c. 139,
63 Stat. 89, 110.

18 By virtue of the Bankruptcy Act, this court in addition has jurisdiction over
appeals from the United States District Court for the District of Columbia,
sitting as a court of bankruptcy. 1 1 U.S.C.A. §§ 47, 48.
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On August 3, 1949, Congress passed an Act (63 Stat. 493)
authorizing the President to appoint three additional circuit
judges for the District of Columbia Circuit, making a total of
nine.
As one of the three additional judges, David L. Bazelon of
Illinois, an Assistant Attorney General of the United States, was
given a recess appointment by President Truman and later a
permanent appointment as circuit judge, commencing his ser
vice on November 1, 1949.

Charles Fahy, a former Solicitor General of the United States,
was likewise given a recess appointment by President Truman as
one of the additional circuit judges, and later a permanent ap
pointment, commencing his service on December 15, 1949.

Finally, George T. Washington of the District of Columbia,
Assistant Solicitor General of the United States, was given a
recess appointment by President Truman as one of the additional
circuit judges and later a permanent appointment, commencing
his service on November 8, 1949.
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Aftermath of the War in the 1950's, Including
Durham, Mallory and Their Progeny

In the aftermath of World War II, the court had occasion to
affirm the treason conviction of the infamous "Axis Sally."
Gillars v. United States, 87 U.S. App. D.C. 16, 182 F.2d 962

(1950). Writing for Judges Clark and Wilbur K. Miller, Judge
Fahy held that participation in Nazi propaganda warfare against
the United States by taking part in a recorded radio drama know

ing that the drama was to be broadcast to American citizens and
soldiers, at home and abroad, constituted treason. The court
rejected the contention that the First Amendment precluded a
treason conviction based solely on words. Judge Fahy noted
that:

[WJords which reasonably viewed constitute acts in
furtherance of a program of an enemy to which the
speaker adheres and to which he gives aid with intent
to betray his own country, are not rid of criminal
character merely because they are words. [182 F.2d at

971.]

The court further held that "Axis Sally" had no right to
remain in Germany to avoid a treason prosecution in the United
States, that treason may be committed by an American citizen

while residing in the enemy country, and that appellant's duty
of allegiance to the United States arose by operation of her being
an American citizen at the time of the alleged crime.
Two years later, the court issued a landmark decision in the
burgeoning area of defining the proper scope of Congressional
inquisitorial power in aid of the legislative function. Rumely v.
United States, 90 U.S. App. D.C. 382, 197 F.2d 166 (1952), aff'd,
345 U.S. 41 (1953). Edward A. Rumely registered, under pro
test, as a lobbyist pursuant to the Regulation of Lobbying Act,
60 Stat. 839, 840, 841, 2 U.S.C. §§ 261-270 (1946). Rumely was
the Executive Secretary of the Committee for Constitutional
Government, Inc., which published and distributed literature

pertaining to national affairs. He refused to supply to a Con
gressional Committee investigating lobbying activities the names
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of purchasers of books and pamphlets sold by him to the general
public. Over Judge Bazelon's dissent, Judge Prettyman, joined
by Judge Proctor, reversed Rumely's contempt conviction on the
grounds that Congress had not authorized an investigation into
efforts to influence public opinion, since Congress had no consti
tutional power to authorize such an investigation.

Judge Prettyman distinguished between attempts to influence
legislation through direct representations to legislators and the
exertion of indirect influence on Congress by swaying public
opinion. The court held that "lobbying activities" meant only
direct contact with Congress, and did not encompass indirect
methods, such as the dissemination of literature to the general
public. The court further concluded that the distribution of
literature was within the freedom-of-the-press protection of the
First Amendment, and could not be infringed absent a clear and
present danger. Judge Prettyman found that since Rumely's
distribution of literature did not create a clear and present
danger, Congress was constitutionally prohibited from requiring
Rumely to supply the names of the purchasers of his literature.
Judge Prettyman's opinion was the first clear judicial restriction
upon a further extension of Congressional investigating power,
and laid the foundation for the rule that absent a clear and
present danger, Congress could not compel disclosures relating
to activities protected by the First Amendment.
The Supreme Court affirmed the Court of Appeals on the
ground that the House Resolution setting forth the scope of
the Committee's mandate could be so interpreted as to avoid the
constitutional problems noted by Judge Prettyman. The Su
preme Court viewed the Resolution as not authorizing an inquiry
"into all efforts of private individuals to influence public opinion
through books and periodicals, however remote the radiations of
influence which may exert upon the ultimate legislative process."
Rumely v. United States, 345 U.S. 41, 46 (1953) (Frankfurter, J.).
The year 1953 also was noted for one of two significant cases
dealing with minority rights, Hurd v. Hodge, 82 U.S.App.D.C.
180, 162 F.2d 233 (1947), rev'd, 334 U.S. 24 (1948) and Thomp
son Co. v. District of Columbia, 92 U.S.App.D.C. 34, 203 F.2d
579, rev'd 346 U.S. 100 (1953). The former challenged a restric
tive deed covenant that a lot should never be rented, leased, sold,
transferred or conveyed to any Negro or colored person, under

penalty of $2,000.00, which would be a lien against the property.
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A majority of a three-judge division of the court upheld the
validity and enforceability of the provision, believing the prece
dents required that result. Judge Edgerton dissented, deeming
the provision void and enforcement of it by injunction violative
of due process of law. The Supreme Court, in an opinion by
Chief Justice Vinson, while holding that such private covenants
were not invalid, agreed with Judge Edgerton that their enforce
ment by the courts here was prohibited as inconsistent with the
Equal Protection principle of the Fourteenth Amendment,

represented by R.S. § 1978 applicable to the District of Colum
bia. The Court accordingly reversed. Hurd v. Hodge, 334 U.S.
24 (1948) (and see companion cases reported at 334 U.S. 1)

.

Five years later the case of Thompson Co. v. District of Colum
bia called upon the court to determine the validity and current
status of an ordinance enacted in 1873 by the old Legislative
Assembly of the District of Columbia, making it a misdemeanor
for any restaurant keeper to refuse to serve any respectable, well-
behaved person, without regard to race or color. The case pre
sented again problems about which judges could reasonably
differ as to their solution, including the scope of the delegated
authority of the Legislative Assembly, and the long non-use of

the ordinance. For a combination of reasons the court majority
of five held the ordinance invalid and unenforceable. Judge
Fahy wrote a dissenting opinion in which Judges Edgerton,
Bazelon and Washington joined, deeming the ordinance valid
when enacted and currently enforceable. The Supreme Court
opinion by Mr. Justice Douglas was of the same view and re
versed. District of Columbia v. Thompson Co., 346 U.S. 100

(1953).
The same year as Thompson, on September 17, 1953, Circuit
Judge Proctor died. John A. Danaher of Connecticut, a former
Senator of the United States from that State and later an active
member of the bar in Connecticut and in the District of Colum
bia, was given a recess appointment by President Eisenhower as
circuit judge to succeed Judge Proctor and later a permanent
appointment, commencing his service on November 20, 1953.

Circuit Judge Clark died on July 13, 1954. Walter M. Bastian
of the District of Columbia, United States District Judge for the
District of Columbia, was elevated to this court by President
Eisenhower and succeeded Judge Clark as circuit judge. He
began his service on December 15, 1954.
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It was also in 1954 that the court began "the Durham experi
ment."
For well over a century, the insanity defense has attracted
more attention than any other issue in criminal law. It has
engaged the minds and emotions of lawyers and psychiatrists,
philosophers and laymen, to an extent entirely unrelated to the
numerical importance of the problem. The preoccupation with
this area of the law has been explained by one legal scholar as a

fascination with "the challenge, and the difficulty, of setting
limits on man's responsibility to his fellow man." 19 At the fore
front of this exploration of the insanity defense has been the
Court of Appeals for the District of Columbia Circuit, which
because of its unique federal jurisdiction over District of Colum
bia Code offenses, has since its very beginning had more than its

share of cases involving the issue of criminal responsibility.
While the focus of the court has been on particular cases in
volving the defense of insanity, the opinions of the court have

provided a dialogue on the meaning of concepts such as "criminal
responsibility," "guilt," "blameworthiness," and "mens rea," as
well as an exploration of the relationship between the law and

psychiatry, and the role of the expert witness and of the jury.
There can be little doubt that over the last quarter century—
since its landmark Durham opinion— the District of Columbia
Circuit has been the nation's preeminent court in dealing with
insanity-related issues.
The issues originated in traditional enough terms. One of the
earliest of the cases involved Charles J. Guiteau, who, on July 2,
1881, shot and killed President James A. Garfield in the waiting
room of the Baltimore & Potomac Railroad depot. United States
v. Guiteau, 12 D.C. (1 Mackey) 498 (1882). Following a three-
month trial during which the defense was insanity, the defendant
was convicted of murder and sentenced to death. On appeal, the
court framed the issue in terms of the old English rule from the
famous M'Naghten case as whether the defendant was so "dis
abled" that he did not know his act was wrong. Id. at 546. The
defendant argued that the nature of the expert's testimony was
such as to constitute "an invasion of the rights and office of the
jury." The court disagreed. Id. at 547.

19 Abraham S. Goldstein, The Insanity Defense, Yale Univ. Press 1967 at
p. 1.
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In its 1886 decision in United States v. Lee, 15 D.C. 489, 496
(1886), the court reaffirmed its decision in Guiteau and firmly

adopted as the rule in this jurisdiction that "in order that the
plea of insanity shall prevail, there must have been that mental
condition of the party which disabled him from distinguishing
between right and wrong in respect of the act committed." And
in 1929, the court supplemented the right- wrong test with the
"irresistible impulse rule," holding that it must be found that
the defendant's reasoning powers were so far dethroned "by his
diseased mental condition as to deprive him of the will power to
resist the insane impulse to perpetrate the deed, though knowing
it to be wrong." Smith v. United States, 59 U.S. App. D.C. 144,
145,36 F.2d548, 549 (1929).
This was the state of the law until the court's 1954 landmark
decision in Durham v. United States, 94 U.S. App. D.C. 228,
214 F.2d 862. Monte Durham, who came before the court

on appeal from a conviction of the crime of housebreaking,
urged inter alia that his conviction should be reversed because
the "existing tests of criminal responsibility are obsolete and
should be superseded." 214 F.2d at 864.

20 The court, in an

opinion by Chief Judge Bazelon, joined in by Judges Edgerton
and Washington, adopted the rule that: "An accused is not
criminally responsible if his unlawful act was the product of a
mental disease or mental defect." 214 F.2d at 874-875. 21

From 1954 to date, Durham has been one of the most discussed
and written about decisions in the history of American juris
prudence. As the court itself recognized in 1972:

Few cases have evoked as much comment as Durham.
It has sparked widespread interest in the legal-judicial

20 In what was the beginning of a tradition of leading members of the Bar
assisting the court in coming to grips with the difficult issues raised hy the de
fense of insanity, Monte Durham's appointed attorney on appeal was Mr. (later
to be Mr. Justice) Abe Fortas. See also Steiuart v. United States, 94 U.S. App.
D.C. 293, 214 F.2d 879 (1954), (Abram Chayes, Esq., amicus curiae); Blocker v.
United States, 107 U.S. App. D.C. 63 274 F.2d 572 (1959) (en banc) (Howard C.
Westwood, Esq. and J. William Doolittle, Esq., appointed counsel); Blocker v.
United States, 110 U.S. App. D.C. 41, 288 F.2d 853 (1961) (en banc) (J. William
Doolittle, Jr., Esq.. appointed counsel); Bolton v. Harris, 130 U.S. App. D.C. I,
395 F.2d 642 (1968) (en banc) (William H. Dempsey, Jr., Esq., appointed counsel);
United States v. Brawner, 153 U.S. App. D.C. 1, 471 F.2d 969 (1972) (en banc)
(William H. Dempsey, Jr., Esq., amicus curiae).
21 The rule was first pioneered by a New Hampshire Court in 1870, but re
ceived little attention. State v. Pike, 49 N.H. 399, 402 (1870).
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community and focused attention on the profound
problems involved in defining legal responsibility in
case of mental illness. It has been hailed as a guide to
the difficult and problem-laden intersection of law and
psychiatry, ethics and science. It has been scored as an
unwarranted loophole through which the cunning
criminal might escape from the penalty of the
law * * *. [United States v. Brawner, 471 F.2d 969,
976 (1972) (en banc).]

Durham was important because it opened up the courts to a
heretofore untried period of experimentation with the defense
of insanity. Eighteen years after the decision, the court explained
Durham as an attempt to alleviate two serious problems with the
previous M'Naghten rule. The first was that society no longer
found M'Naghten to be an acceptable rule for criminal
responsibility.

We felt that the language of the old right-wrong/ ir
resistible impulse rule for insanity was antiquated, no
longer reflecting the community's judgment as to who
ought to be held criminally liable for socially destruc
tive acts. We considered the rule as restated to have
more fruitful, accurate and considered reflection of the
sensibilities of the community as revised and expanded
in the light of continued study of abnormal human
behavior. [United States v. Brawner, supra, 471 F.2d
at 976.]

The second problem was to deal with what Chief Judge
Bazelon termed a "response to the plea of behavioral scientists
that they

* # * wanted only an opportunity to report their
findings as scientific investigators without the need to force those
findings through the prism of M'Naghten" (id. at 1010-11);
"Durham was designed to * * * ventilate a musty doctrine with
all of the information acquired during a century's study of the
intricacies of human behavior." Id. at 1010.

Having set forth a new test in Durham, the court was soon
called upon to refine and explicate the rule of the case. As then
Circuit Judge Burger pointed out, between 1954 and 1961, the
court wrote some 70 opinions in the insanity area "equal perhaps
to as much as a half century of case review of this problem in most
jurisdictions." Blocker v. United States, 110 U.S. App. D.C. 41,
288 F.2d 853, 864 (1961) (en banc) (concurring opinion).
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The first problem faced by the court was what it meant when it
said that the unlawful act had to be the "product" of a mental
disease or defect. In Carter v. United States, 102 U.S. App. D.C.
227, 252 F.2d 608 (1959), the court, in an opinion by Judge
Prettyman, explained the causative notion inherent in the term
"product":

The simple fact that a person has a mental disease or
defect is not enough to relieve him of responsibility for
a crime. There must be a relationship between the dis
ease and the criminal act; and the relationship must be
such as to justify a reasonable inference that the act
would not have been committed if the person had not
been suffering from the disease. [252 F.2d at 615-616]

Thus, Carter clarified that the mental illness must not merely
have entered into the production of the act but must have played
a critical "but for" role. Id. at 616.
As the court had more experience with the Durham decision,
it began to strive for a way to control "the experts' stranglehold
on the process" and dominance over the jury on the criminal
responsibility question that the court viewed as having legal and
moral as well as medical components. Since the court had not
defined "mental disease or defect," the medical experts' testi

mony as to the medical meaning of the words, often in conclusory
terms, was reducing the process to "trial by label." The problem
was dramatically highlighted by what has since been called the
"weekend flip flop case." A St. Elizabeth's psychiatrist testified
on a Friday afternoon that a person with a sociopathic person
ality was not suffering from a mental disease. On the following
Monday morning, through "a policy change" at the Hospital, it
was determined "as an administrative matter" that the state of

psychopathic or sociopathic personality did constitute a mental
disease. In re Rosenfield, 157 F. Supp. 18 (D.D.C. 1957). As a
result, another defendant, Comer Blocker, who had been diag
nosed a sociopathic personality and convicted of first degree
murder prior to St. Elizabeth's change, was awarded a new trial.
Blocker v. United States, 107 U.S. App. D.C. 63, 274 F.2d 572

(1959) (en banc).
This concern that medical terminology and expert testimony,
rather than the evaluation of the jury, was controlling legal
outcomes led to the court's opinion in McDonald v. United
States, 114 U.S. App. D.C. 120, 312 F.2d 847 (1962). There, in a
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per curiam, en banc opinion, the court provided a legal definition
of mental disease or defect independent of any medical definition
testified to by expert witnesses. Henceforth, the jury was to be
instructed that the definition of mental disease or defect for

purposes of criminal responsibility was "any abnormal condition
of the mind which substantially affects mental or emotional
processes and substantially impairs behavior controls." 312 F.2d
at 85 1 . The hope of McDonald was that by making plain that the
clinical and legal definitions of mental disease were distinct, the

jury would focus on the medical-moral-legal judgment that was
for it to decide. Even after McDonald, however, the court was
continually plagued by psychiatric testimony that was limited to
conclusory labels—mental disease and productivity —without
adequate explication of the underlying analyses. The problem
was identified by Circuit Judge Burger in his concurring opinion
in Blocker II:
The hazards in allowing experts to testify in precisely
or even substantially the terms of the ultimate issue are
apparent. This is a course which, once allowed, risks
the danger that lay jurors, baffled by the intricacies of
expert discourse and unintelligible technical jargon
may be tempted to abdicate independent analysis of the
facts on which the opinion rests * * *. [Blocker v.
United States, supra, 288 F.2d at 863.]

It was in this context that the court in Washington v. United
States, 129 U.S. App. D.C. 29, 390 F.2d 444 (1967), reluctantly
took the step of prohibiting all psychiatric testimony in terms of
the issue of productivity, on the ground that such testimony was

particularly likely to usurp the jury's function of resolving the
ultimate question of guilt. The Washington opinion, written by
Chief Judge Bazelon, set out an instruction to be read to the jury
and the expert witness before the witness testified in every case
involving an insanity defense. That instruction explains to the
expert and the jury the role each plays in the trial of a contested
insanity defense. Washington delimits, perhaps more so than
any other opinion, the role of the expert witness in an insanity
case.

During the I960's, it became increasingly apparent to the
court that the Durham formulation was not wholly satisfactory.
Nonetheless Durham "fueled a long and instructive debate which
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uncovered a vast range of perplexing and previously hidden

questions," and "the decision helped to move the question of

responsibility from the realm of the esoterica into the forefront
of the critical issues of the criminal law." United States v.

(Archie W.) Brawner, 153 U.S. App. D.C. 1, 471 F.2d 969, 1010

(1972) (en banc). By 1972, Durham and its progeny had suffi

ciently germinated so that the court was again ready to reexamine
and reconsider en banc the standard for criminal responsibility.
In Brawner, the court addressed to the parties a series of questions
covering the whole range of issues that had arisen from its experi
ence in the years since Durham, including whether it should or
could abolish the insanity defense altogether. In addition to the
briefs of the parties and of William H. Dempsey, Esq., appointed
by the court as amicus curiae, eight other briefs were received by
the court from interested organizations.
Brawner retained the insanity defense, but rejected the
Durham formulation. In the opinion by Circuit Judge Leven-
thal, the court adopted prospectively the American Law Insti
tute's formulation that: "A person is not responsible for crimi
nal conduct if at the time of such conduct as a result of mental
disease or defect he lacks substantial capacity either to appreciate
the criminality [wrongfulness] of his conduct or to conform his
conduct to the requirements of the law." The court retained the
McDonald definition of mental disease and defect and, in modi
fied form, the Washington instruction on the role of the expert
witness. The Brawner court, in a departure from previous
precedent, went on to accompany its redefinition of when a
mental condition exonerates a defendant from criminal responsi
bility with the doctrine that expert testimony as to a defendant's
abnormal mental condition may be received and considered on
the issue of whether the defendant had the specific mental state
required for a particular crime or degree of crime—even though
he was not entitled to complete exoneration. In 1954, the court
had said that reconsideration of this issue should wait until the
results of Durham could be appraised. Stewart v. United States,
94 U.S. App. D.C. 293, 214 F.2d 879 (1954).
Chief Judge Bazelon, in a separate opinion in Brawner, would
have preferred to eliminate altogether the medical model of
mental disease from the concept of criminal responsibility. He
described his test as follows:
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Our instruction to the jury should provide that a
defendant is not responsible if at the time of his unlaw
ful conduct his mental or emotional processes or be
havior controls were impaired to such an extent that he
cannot justly be held responsible for his act. This test
would ask the psychiatrist a single question: what is the
nature of the impairment of the defendant's mental and
emotional processes and behavior controls? It would
leave for the jury the question whether that impair
ment is sufficient to relieve the defendant of responsi
bility for the particular act charged. [471 F.2d at 1032]

In support of his proposed test, the chief judge argued that the
court could only prevent encroachments by the expert on the
jury's function "by adopting an instruction that candidly de
scribes the jury's power and responsibility":

Since we have no simple, scientific formula that will
provide a clear-cut answer to every case, we have no
choice, in my opinion, but to tell the truth: that the
jury, not the experts, must judge the defendant's blame
worthiness; that a calibrated, easily-applied standard is
not yet available to guide that decision; and that the
jury must resolve the question with reference to its own
understanding of community concepts of blameworthi
ness. [Id. at 1012.]

The disagreement between Chief Judge Bazelon and Judge
Leventhal on this issue in Brawner goes beyond a difference in
opinion as to the preferred standard for criminal responsibility;
it reflects a difference in philosophy as to the function of the jury
in a criminal case. In an important decision of the court that
came down one week after Brawner, Judges Leventhal and
Bazelon continued their dialogue in the context of a decision on
the issue of jury nullification. In United States v. Dougherty,
154 U.S. App. D.C. 76, 473 F.2d 1113 (1972), antiwar demon
strators appealed from convictions stemming from their actions
in vandalizing and pouring "blood" on records at the Washing
ton offices of the Dow Chemical Company. In an opinion re
versing the convictions on other grounds, Judge Leventhal,

speaking for the court, said that the "so-called right of jury
nullification is put forward in the name of liberty and democracy,
but its explicit avowal risks the ultimate logic of anarchy." 473
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F.2d at 1 133. Chief Judge Bazelon argued, in a separate opinion,
that the trial judge should have given a requested instruction on
the jury's right to disregard the trial court's instructions on the
law and should have permitted counsel to argue the issue to the

jury. Id. at 1139-44. In the interest of making explicit an im
plicit power of the jury, he felt that the jury should have been
told of its "role as spokesman for the community conscience in
determining whether or not blame can be imposed." Id. at 1 142.
In Brawner, the Chief Judge would have entrusted the jury with
a similar role where an insanity defense was involved.

It is difficult to assess fully the significance of the Brawner
decision. Judge Leventhal's comprehensive opinion for the court
is 70 pages long. Yet the opinion is not significant so much for
what it decides but rather as a historical document setting forth
the court's attempt to come to terms after almost twenty years of

experience and experimentation with an issue that goes to the
very heart of the function of law in our society. Chief Judge
Bazelon, in a separate 62-page opinion, urged the court to con
tinue the process of experimentation and to implement funda
mental changes in the responsibility defense. See also United
States v. Alexander, 152 U.S. App. D.C. 371, 471 F.2d 923 (1973)
(separate opinion); United States v. Eichberg, 142 U.S. App. D.C.
110, 439 F.2d 620 (1971) (concurring opinion); United States v.
Trantham, 145 U.S. App. D.C. 113, 448 F.2d 1036, 1040 (1971)
(separate opinion on why he would grant rehearing en banc).
The majority, however, appeared desirous of resolving, at least
for the time being, the debate over the ultimate standard for
criminal responsibility and concentrating in the future on im
provements in procedural and other aspects of the administration
of the insanity defense.

The court's history in this area was probably best summed up
by Chief Judge Bazelon when he said:

No one can fault us for choosing the wrong approach.
We can be faulted, however, for refusing to make any
choice at all—or at least for refusing to confront the
implications and shortcomings of our de facto choice.
It is a critical responsibility of courts, legislatures and
commentators to undertake a purposive analysis of the
responsibility defense, instead of merely paying it lip-
service in deference to its historical significance and our
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"liberal" consciences. [United States v. Alexander, su
pra, 471 F.2d at 965; footnote deleted.]

Durham, in 1954, thus began a series of dialogues between the
various judges of the court struggling with a vital and troubling
problem. Those dialogues undoubtedly will continue well into
the country's second hundred years.
In the same year as Durham, the court decided a perjury case
involving participation in the Communist cause. United States
v. Lattimore, 215 F.2d 847 (1954).
Owen Lattimore, the defendant/appellee, was indicted under

a District of Columbia statute in seven counts for perjury al
legedly committed while he was testifying before a Subcommittee
of the Senate Judiciary Committee. Upon a motion to dismiss,
the District Court dismissed Counts I, III, IV and VII. The
United States appealed from that order.
Judge Prettyman, writing for the majority, began the opinion
by emphasizing that the court was merely considering the validity
of the indictment. Since no evidence had yet been taken, the
court was to focus solely on the indictment and determine
whether it was sufficient to put the defendant to his response.
Count I charged that Lattimore testified falsely when he said
that he had never been a sympathizer or promoter of Com
munism. The court found this Count to be void for vagueness.
"Sympathizer" and "promoter" were ambiguous, indefinite alle
gations. It would be unconstitutionally difficult for Lattimore to
make his defense against such an uncertain charge. The vague
ness of the Count could not be cured by a bill of particulars,
either, for a bill of particulars cannot save an invalid indictment.
There is no room for speculation by the prosecutor as to what
was intended by the grand jury. Eight judges agreed with this
analysis, and only Judge Stephens dissented.
Count III charged that Lattimore testified falsely when he said
he did not know that a certain writer was a Communist. The
court found that this Count was sufficiently definite to support it
against a charge of invalid vagueness. In some instances, a ques
tion may be so vague that the witness is unable to answer with
knowledge of its meaning. However, Lattimore's answer indi
cated that he had a clearly defined understanding of the term
"Communist" as it was used by the questioner. Therefore,
Count III was sufficiently certain to be valid. Besides vagueness,
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Count III was also attacked on the ground that the basis and
scope of the Congressional inquiry were invalid. The court did
not accept the arguments. It concluded that the Senate Resolu
tion was valid and that the inquiry was authorized.
Count IV charged that Lattimore testified falsely when he said
that he had never published, while he was an editor, an article

by a non-Russian whom he knew to be a Communist. The court
concluded that Count IV was valid for the same reasons that it
sustained Count III. On both Counts III and IV, a vigorous dis
sent was filed by Judge Edgerton, with three judges concurring.
The issue was materiality. Judge Edgerton argued that since
Lattimore's testimony related to a period from 1934 to 1941, it

was too far removed in terms of time, subject matter, and signifi
cance to be material to the authorized inquiry. In his analysis,
Judge Edgerton went beyond the indictment itself and took note
of the different, more cooperative relationship the United States
had with the Communists before and during the war as well as
the legislative history of the Senate Resolution authorizing the

inquiry. The majority had declined to refer to any such extrinsic
evidence because of the limited question before the court, i.e.,
the validity of the indictment against a motion to dismiss. Only
the allegations in the indictment were considered by the majority.
As a result of such a restricted inquiry, materiality upon the face
of an indictment and materiality in the light of all the evidence
may be critically different. Thus, based solely on the allegations
in Counts II and IV as they were written in the indictment, the
majority found them to be material.

Count VIII charged that Lattimore testified falsely when he
said that he had not made any prearrangement with the Com
munist Party in order to get into Communist China. In the pre
ceding question, the interrogator had asked whether Lattimore
had received the permission of the Communist authorities to
enter Communist China. The court concluded that the dual
reference to Communist Party and Communist authorities was a
fatal variance. Therefore, Count VIII was held invalid.
Only Judge Stephens dissented from this holding, arguing that
the Count was sufficiently definite under the Sixth Amendment
and Rule 8(c).
A final argument was made that the whole indictment im
pinged upon Lattimore's First Amendment rights. The court
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rejected the argument: the First Amendment does guarantee
freedom of speech but does not grant the right to speak falsely
under oath.

The following year, on May 28, 1955, Chief Judge Stephens
died. Circuit Judge Edgerton thereupon became chief judge
of the Circuit by virtue of the provisions of 28 U.S.C.A. § 45.
Warren E. Burger of Minnesota, Assistant Attorney General of
the United States, was appointed by President Eisenhower as
circuit judge to succeed Judge Stephens, and qualified on
April 13, 1956.
In that same year, the court decided a case which, although
moved out of the mainstream by later judicial and statutory
currents, had a profound effect on the course of criminal justice,
particularly in the development of the so-called "exclusionary
rule." Mallory v. United States, 236 F.2d 701 (1956), rev'd, 354
U.S. 449 (1957). Later decisions involving the standards for the
admissibility of confessions such as Escobedo v. Illinois, 378 U.S.
478 (1964), and Miranda v. Arizona, 384 U.S. 436 (1966), are the
logical evolutionary products of the Supreme Court's Mallory
decision. In the District of Columbia Circuit, the reversal of
Mallory saw an annealing of divergent views concerning the role
of the court in monitoring the conduct of the police. As far as
the public, particularly the police, was concerned, surely no case
arising in the District of Columbia has ever had a more galvanic
effect.

The nineteen-year-old Mallory was arrested at about 2:30 P.M.
on April 8, 1954, and was charged with having raped a woman
on the previous evening at the building where both lived. Along
with his two older nephews, who were also suspects, Mallory was
taken to police headquarters for questioning. After an initial
period of interrogation, all three suspects agreed to take lie
detector tests; Mallory's test occurred at approximately 8:00 P.M.
At about 8:30, Mallory finally confessed, describing the offense
in detail. It was not until 10:00 P.M. that any effort was made to
contact a United States Commissioner (now Magistrate), and
when that effort was unsuccessful, Mallory was questioned
further by additional police officers and was confronted by the
complaining witness. The questioning concluded at approxi
mately 12:30 A.M., after the confession had been repeated and
was committed to writing. Mallory, who had never been advised
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that he had a right to remain silent and was entitled to counsel
and a preliminary examination, was not presented to the Com
missioner until the following morning.
Medical evaluations relating to Mallory's competency and
sanity consumed the next year. When his trial finally occurred
before Judge Alexander Holtzoff, the government introduced
the mass of physical and circumstantial evidence it had accumu
lated, including the confession. Although Mallory took the stand
and denied the offense, against the advice of his counsel, now-

District Judge William B. Bryant, his defense was essentially one
of insanity. Indeed, medical experts for both sides testified that
Mallory was mentally impaired, but disagreed as to the question
of "productivity."
It was soon determined that the deliberating jury had rejected
the insanity defense when it inquired whether a sentence of im

prisonment would assure Mallory's confinement for the re
mainder of his natural life. The court responded at some length
that there would be no such guarantee. Thereupon the jury
retired again and quickly returned a verdict of guilty with the
death penalty.
The case was argued on appeal by now-Judge Bryant, who was
assisted on the brief by now-District Judge Joseph C. Waddy.
The panel consisted of Judges Prettyman, Bazelon and Bastian.
Writing for the majority, Judge Prettyman devoted the bulk of
his opinion to the rejection of assignments of error as to the
seizure of physical evidence and the court's supplemental instruc
tion about the sentence. A mere seventeen lines concerned
Mallory's confession, which the majority held admissible because
it felt that the period of delay during the time the confession was
made was not unreasonable, since it allowed the police to narrow
its focus from the three suspects to one. The majority also found
significant its belief that there was "no evidence that the confes

sion was due to delay, such as it was." It had been argued to the
court that Mallory's confession was inadmissible under the Su

preme Court's holding in McNabb v. United States, 318 U.S. 332

(1943). The majority adverted to McNabb only to say that it had
"discussed this rule in recent cases." Doubtless that discussion
had much to do with the Supreme Court's grant of certiorari in

Mallory.
Judge Bazelon, who dissented in Mallory, had earlier divorced
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himself from the prevailing view of the Circuit that the McNabb
rule only required the suppression of a confession that "was due
to the delay." E.g., Allen v. United States, 202 F.2d 329, 335,
cert, denied, 344 U.S. 869 (1952); Pierce v. United States, 197
F.2d 189, 194 cert, denied, 344 U.S. 846 (1952) (concurring
opinions of Bazelon, J.). He believed that Mallory's interroga
tion was plainly violative of Rule 5(a) of the Federal Rules of
Criminal Procedure, which commands that a person arrested be
brought before a committing officer "without unnecessary delay."
He also condemned any period of detention justified in terms of
allowing the police to obtain its only evidence from the suspect's
lips before perfecting charges against him.

After hearing Mr. Bryant's apparently persuasive argument, a
unanimous Supreme Court reversed the Circuit. Mr. Justice
Frankfurter, writing for the Court, re-echoed McNabb and
Upshaw v. United States, 335 U.S. 410 (1948), and held that fol
lowing an arrest based on probable cause a person must be taken
before a judicial officer promptly so that an advice of rights may
be made and the issue of probable cause determined. Although
the police may "book" the suspect, they may not engage in "a
process of inquiry that lends itself, even if not so designed, to
eliciting damaging statements to support the arrest * * *." The
Court indicated its willingness to tolerate a brief period of delay
in which a volunteered story might be verified quickly through
third parties, but found that in Mallory's case the additional
evidence was extensive and the delay was plainly unnecessary.
The Court concluded that: "It is not the function of the police
to arrest, as it were, at large and to use an interrogating pro
cess * * * in order to determine whom they should charge
before a committing magistrate on 'probable cause.'

"
354 U.S.

at 456.

The public response to the Supreme Court's Mallory decision
was vigorous. The case was discussed in the popular media for
months as the debate raged over whether the police, who had
relied on Mallory-type confessions in securing over half of its
felony convictions, had been "handcuffed" by the courts. How
ever, Mallory was hardly a revolutionary case.
Like McNabb and Upshaw before it, Mallory was not a case
decided on constitutional grounds, but rather under Rule 5(a)
and pursuant to the Supreme Court's power of supervision over
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the administration of justice in the Federal system. Perhaps the
real surprise in Mallory was the unanimity of the Supreme Court.
That may have been in part because of its view of the District of
Columbia Circuit's treatment of general post-McNabb confession
cases.

Five years after McNabb, the District of Columbia Circuit had
handed down its opinion in Upshaw v. United States, 168 F.2d
167 (1948), in which, over Judge Edgerton's dissent, the court
upheld a conviction based on a confession secured during a week
end delay in presenting the suspect before a magistrate. The
conviction was sustained although the police admitted that they
had "no case" before the confession and despite the fact that the

United States Attorney confessed error on appeal. In reversing,
the Supreme Court held that the Circuit had misread United
States v. Mitchell, 322 U.S. 65 (1944), and that Upshaw's deten
tion for questioning was unlawful. The District of Columbia
Circuit, in such cases as Allen and Pierce, along with Tillotson v.
United States, 231 F.2d 736, cert, denied, 351 U.S. 989 (1956),
had carved out an exception to the rule of McNabb-Upshaw in
cases where the confession was not demonstrably "due to the

delay." The Supreme Court denied certiorari in Allen, Pierce
and Tillotson, but finally established the controlling rule in
Mallory.
Mallory, however, did not solve the confession problem in the
District of Columbia Circuit. A later decision, Trilling v. United
States, 260 F.2d 677 (1958) (en banc), engendered no fewer than
five views of Mallory, ranging from Judge Prettyman's expression
that only those confessions that resulted from oppressive treat
ment by the police should be voided, to Judge Bazelon's view
that any confession obtained by questioning before presentment
to a magistrate was improperly received. Judge (later Chief

Justice) Burger, who felt bound by Mallory to throw out one of
the confessions in question in Trilling, called for a Congressional
response.

Judge Burger's plea was answered with the enactment of 18
U.S.C. § 3501, which provides that a confession is not rendered
void merely because it was obtained during a period of delay in
presentment, and that the focus on the statement should be
whether it was made voluntarily, as determined first by the trial
court, with its weight left to the jury. By that time, the doctrine
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of "reaffirmation," a form of curative admissibility, had gained a

majority in the District of Columbia Circuit. See Killough v.
United States, 336 F.2d 929 (1964); Goldsmith v. United States,
277 F.2d 335 (1960). However, with the coming of Escobedo and
Miranda, the focus shifted to the question of waiver of constitu
tional rights and the necessity for the police to warn the indi
vidual of those rights as a prerequisite for any such waiver. The
considerations crystalized in Mallory had now risen to constitu
tional dimensions, and the impetus of law enforcement had been
altered permanently from a heavy emphasis on the confession as
determinative evidence to the employment of investigative tech

niques to obtain evidence independent of the statements of the

accused.

All of this was largely beside the point to Andrew Mallory. A
man of quite limited mental capacity, continually involved in
episodes of violence, Mallory resumed his drifter's life after the
reversal of the conviction by the Supreme Court. In 1960, he
was convicted in Philadelphia of assault and burglary and served
the next eleven and one-half years in a Pennsylvania prison. Less
than a year after his release, Mallory was shot to death by
Philadelphia police as he turned on them with a revolver in
Fairmont Park, where he had just assaulted a woman whom he
had abducted after robbing her male companion.
The Mallory decision in 1956 demonstrated once again how a
single decision can spawn an entire series of new rulings and new
turns and twists in the law.

A decision by the court two years later dealing with the "fruit
of the poisonous tree" doctrine demonstrated the same phe
nomenon. The "fruit of the poisonous tree" doctrine, first
established in Silverthorne Lumber Co. v. United States, 251
U.S. 385 (1920), is that when the government by an illegal action
later exploits that action to discover or obtain new evidence, such
new evidence may not be utilized to obtain a conviction.
On several occasions, this court applied the doctrine in un
usual factual situations. Thus, in Bynum (I) v. United States,
104 U.S. App. D.C. 368, 262 F.2d 465 (1958), in an opinion writ
ten by Judge Hastie (sitting by designation), the court held that
fingerprints voluntarily yielded during an illegal detention stood
on the same footing as other more conventional evidence which
was the product of illegal detention— for example, statements or
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stolen goods—and similarly should be suppressed. The Supreme
Court in Wong Sun v. United States, 371 U.S. 471 (1963), re
ferred to Bynum (I) as an example of where a voluntary act is
insufficient to cure the otherwise unlawful acquisition of evi
dence. Id. at 486 n. 12. Further, when faced with a similar
fingerprint evidence question in Davis v. Mississippi, 394 U.S.
721 (1969), the Supreme Court specifically agreed with and
adopted the conclusion of this court in Bynum (I).22
The doctrine was applied to "consecutive confessions" in
Killough (I) v. United States, 114 U.S. App. D.C. 305, 315 F.2d
241 (1962) {en banc), where a 5-4 majority excluded a second
confession obtained after appellant had made a confession in vio
lation of the McNabb-Mallory rule and then had appeared before
a magistrate. The magistrate advised Killough that he was en
titled to obtain counsel and that he need not make any state
ments. Killough was committed to jail, where the next day the
police officer who had played a major role in obtaining the first
confession succeeded in obtaining an oral confession that Kil
lough had murdered his wife. This court found that the oral
confession obtained at the jail was a fruit of the first confession,
since to admit it would in substance and effect admit the earlier
confession properly held inadmissible and thus defeat the exclu

sionary rule.23
Whether a witness can be a "fruit" was discussed in Smith
(and Bowden) v. United States, 117 U.S. App. D.C. 1, 324 F.2d
879 (1963). In that case a witness' identity had been revealed by
an invalid confession. The witness was located, at first refused
to cooperate, but then finally agreed to testify at trial. Judge

(now Chief Justice) Burger, in an opinion for the court, refused
to exclude the testimony of the witness, indicating that his initial
struggle with his conscience had "purged the taint" of the police
exploitation of the illegal confession. In Smith (and Anderson) v.
United States, 120 U.S. App. D.C. 160, 334 F.2d 545 (1965), the

22 On Bynum's retrial, another set of prints in no way connected with his
unlawful arrest was used, and he was convicted. This court affirmed. Bynum
(II) v. United States, 107 U.S. App. D.C. 109, 274 F.2d 767 (1960).
23 In Killough (II) v. United States, 119 U.S. App. D.C. 10, 336 F.2d 929
(1964), the court again reversed Killough's conviction, finding error in the
admission of a third confession given to a jail employee whose duties included
interviewing inmates to enable the jail to serve them better. The court felt that
the admission of the statement denied appellant due process because the inter
view was intended to be confidential.
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police had illegally searched appellant's trunk and copied a serial
number off a machine. Using the number, they located two wit
nesses. Chief Judge Bazelon, writing for the court, concluded
that the testimony of the witnesses was "come at by exploitation
Q£
* * # illegality" and must be excluded. In distinguishing

Smith (and Bowden), the court noted that in the present case
none of the witnesses resisted giving evidence, and none acted in
such a manner as to break the chain from the illegal source to the

testimony introduced.24
Thus Bynum in 1958, like Mallory two years earlier, spawned
new law in a series of varied factual contexts.
In the same year as Bynum, Chief Judge Edgerton, effective
October 20, 1958, voluntarily relinquished the duties of chief
judge of the Circuit, retaining his active status as Circuit judge,
as authorized by 28 U.S.C.A. § 45(c), and in accordance with
the provisions of that statute the Chief Justice of the United
States designated Circuit Judge E. Barrett Prettyman as chief
judge of the Circuit, effective October 21, 1958.

24 In State v. Miranda, 104 Ariz. 174, 450 P.2d 364, cert, denied, 396 U.S. 868
(1969),- on retrial mandated by the famous Miranda v. Arizona, supra, the issue
was whether the identification by the prosecutrix made after appellant's confes
sion was a "fruit of the poisonous tree." The Supreme Court of Arizona, citing
Smith (and Bowden), held that her identification was "sufficiently attenuated"
from the confession so that she should not be foreclosed from testifying at trial.
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The 1960's, From Luck to Problems of
Administrative Law

A few years later, in Cafeteria & Restaurant Workers Union,
Local 473 v. McElroy, 284 F.2d 173 (1960), aff'd, 367 U.S. 886
(1961), the rights of an individual, the power of the military, and
problems in connection with en banc hearings all coalesced in a
single case.
Rachel Brawner had been a short-order cook for six years in a
cafeteria operated by her employer, a private concessionaire, on
the premises of the Naval Gun Factory. The Gun Factory was
engaged in the development of classified weapons systems, and
access was restricted to persons with identification badges issued
by the security officer. In November 1956, Rachel Brawner was
required to surrender her identification badge because the se
curity officer determined that she failed to satisfy the Gun Fac
tory's security requirements. Her union's request to meet with
the Superintendent of the Gun Factory was denied. Mrs.
Brawner was not permitted to enter the Gun Factory after she
surrendered her badge, and she refused an offer by her employer
to work in another cafeteria whose location she considered
inconvenient.
Mrs. Brawner and her union brought an action in the District
Court against the Secretary of Defense and the Naval Gun Fac
tory officials, seeking return of her badge and other relief. Dis
trict Judge Edward M. Curran granted the defendants' motion
for summary judgment and dismissed the complaint.
The appeal was submitted to a panel composed of Judges
Edgerton, Fahy and Danaher, which, after argument, determined

to withhold decision pending action by the Supreme Court in
Greene v. McElroy, 360 U.S. 474 (1959), in which similar issues
were presented. After the decision in Greene, a divided panel
of this court reversed the summary judgment in favor of the

government and remanded to the District Court for further
proceedings. Judge Edgerton, joined by Judge Fahy, thought
that the decision in Greene was controlling and that the Defense
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Department officials were not empowered to deprive Mrs.
Brawner of access to her work on security grounds in the absence
of a hearing. Judge Danaher dissented, believing that "[t]he
basic principle of control by the Government of its own naval
establishment is here paramount * * #."
On the government's motion, five judges voted for rehearing
en banc, and the case was set down for reargument. The en banc
court, dividing 5 to 4, overturned the panel's decision and af
firmed the District Court's order. Chief Judge Prettyman, joined
by Judges Miller, Danaher, Bastian and Burger, viewed the prob
lem, as had Judge Danaher in his original dissenting opinion, as
concerning "the nature and extent of the power of a naval officer
in command of a naval installation to control the ingress and
egress of civilians to and from the premises." The majority con
cluded that such an officer has "ample authority" under the
Constitution, federal statutes, and governing regulations to
control civilian access to a military installation, and that no mem
ber of the public has any right of access that would restrict the
officer's exercise of his discretion. The majority found Greene
distinguishable both because the military authorities in Mrs.
Brawner's case were unambiguously authorized to control civil
ian access to the Naval Gun Factory and because their action,
unlike the situation in Greene, did not result in "a total debar
ment * * * from a chosen occupation."

Judge Fahy, joined by Judge Edgerton, would have reinstated
the opinion of the original panel. They also disapproved of
"the use of the en banc power" in the circumstances of the case,
believing that "en banc intervention after the decision of the
division" conflicted with "the philosophy underlying the struc
ture of this appellate court [which] does not contemplate ordi
narily a superior appellate court within the court itself." Judges
Bazelon and Washington also dissented on the ground that
the Greene decision required reversal of the District Court's
judgment.

Judge Danaher, in a concurring opinion joined by the other
four judges in the majority, responded to Judge Fahy's remarks
on the court's having voted to rehear the case en banc. "[U]nless
reversed," Judge Danaher stated, "a majority opinion here [by
a three-judge panel] establishes a precedent for this Circuit. If
the views of the two judges were to bind the other seven judges
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comprising this court here at the seat of government, we would
indeed be laying down a new rule of law to control the Govern

ment's administration of its property."
25

The court's en banc decision in Cafeteria Workers was criti
cized in some journals. See, e.g., Comment, 36 N.Y.U.L. Rev.
506 (1961); Note, 36 Notre Dame Lawyers 576 (1961). But the
Supreme Court, after granting certiorari, affirmed in a 5-to-4
decision. Like the majority of the en banc Court of Appeals, the
Supreme Court majority concluded that Navy regulations, con
sistent with "the historically unquestioned power of a command

ing officer summarily to exclude civilians from the area of his
command," gave the Superintendent of the Naval Gun Factory
"absolute # * * power" to withdraw Mrs. Brawner's permis
sion to enter the facility. 367 U.S. at 893, 894. Moreover, since

"[a]ll that was denied [Mrs. Brawner] was the opportunity to
work at one isolated and specific military installation" (id. at

896), she was not entitled to notice and a hearing in advance of
her exclusion.
The Supreme Court's decision in Cafeteria Workers was also
subjected to scholarly criticism. See, e.g., Bickel, The Supreme
Court 1960 Term—Forward: The Passive Virtues, 75 Harv. L.
Rev. 40, 71-74 (1961). However, it had a significant influence on

governmental practices with respect to industrial security pro
cedures affecting the civilian employees of contractors. See
Gellhorn and Byse, Administrative Law—Cases and Comments,
pp. 641-642 (6th ed. 1974). And the principle of absolute
military control over civilian access to military installations
recently formed part of the rationale for the Supreme Court's
decision in Greer v. Spock, 424 U.S. 828 (1976), which held that
civilians have "no generalized constitutional right to make po
litical speeches or distribute leaflets" on a military installation.
Id. at 838.
The same year Cafeteria Workers was decided, Chief Judge
Prettyman, effective October 21, 1960, voluntarily relinquished
the duties of chief judge of the Circuit, retaining his active status
as Circuit judge, as permitted by the statute above referred to,
and in accordance with the provisions of that statute the Chief

-r>The court's policy with respect to rehearings en banc has been the subject
of comment in subsequent cases as well. See, e.g., Aetna Casualty 6- Surety Co.
v. Walter Ogus, Inc., 396 F.2d 667, 670-671 (1968); United States v. Agurs, 520
F.2d 82 (1975).
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Justice of the United States designated Circuit Judge Wilbur K.
Miller as chief judge of the Circuit, effective October 22, 1960.
Chief Judge Miller relinquished his duties as Chief Judge in
1962. He was succeeded by Chief Judge Bazelon, who still holds
that post, on October 9, 1962. In the same year, Judge Pretty-
man retired from active duty and was succeeded on April 16,
1962, by James Skelly Wright, who had been United States
Attorney for the Eastern District of Louisiana from 1948 to 1949,
and United States District Judge for the same District from 1949
to 1962. He was appointed by President Kennedy.
Judge Edgerton retired from active duty on April 11, 1963,
and was succeeded on the bench the same day by Carl McGowan,

who had been born in Indiana, practiced law in New York City,
Washington and Chicago, and served as counsel to the Governor

of Illinois for three years (1949-1952). He took his oath of office
as circuit judge under commission issued by President Kennedy
on March 27, 1963.

Judge Miller went on senior judge status on October 15,
1964. His place on the court was filled by Harold Leventhal,
who had been a law clerk to Justices Stone and Reed of the

United States Supreme Court and had worked at various times
for the Office of Solicitor General, the Interior Department, the
Office of Price Administration, and the Office of Price Stabiliza
tion. He had also been part of Mr. Justice Jackson's staff at the
Nuremberg trials and was in private practice for most of the

period 1946-1965. He was nominated to the Court of Appeals
by President Johnson on March 1, 1965, and took his oath of
office on April 20, 1965.
On March 16, 1965, Judge Bastian retired from active duty,
and he was succeeded by Judge Edward Allen Tamm, originally
from Minnesota, who spent 18 years with the Federal Bureau of

Investigation (1930-1948), was on several occasions a special
consultant on security to the Secretary of State, and from 1948
until 1965 was a District Court judge in the District of Columbia.
President Johnson appointed him circuit judge on February 27,
1965, and he took his oath of office on March 17, 1965.

In that same year, 1965, a chance conversation resulted in new
law not only for the District of Columbia but for the country as a
whole.
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As Judge McGowan tells the story,20 he chanced to have lunch
with two British jurists after hearing argument in Luck v. United
States, 121 U.S. App. D.C. 151, 348 F.2d 763 (1965). His British
colleagues had also heard the argument and lost no time in de
manding a justification for what they called "this barbarous cus
tom you have here in America of admitting prior convictions

against a testifying defendant who has made no effort to claim a

good character for himself." Judge McGowan was startled and
unprepared for this attack because the propriety of impeachment
by prior conviction had been assumed in the District of Colum
bia since the enactment, in 1901, of a statute providing for such
impeachment.27 And the appellant in Luck had not challenged
this assumption. His contention, which the court rejected, was
that a conviction of a juvenile tried as an adult in District Court
not be used for impeachment.
The Britishers' barrage led Judge McGowan to re-examine the
issue of impeachment by prior conviction when he was assigned
the opinion in Luck. The result of his reflections is contained in
dictum in the Luck opinion which radically altered the law in
the District of Columbia. Noting that the statute provided that
the fact of a prior conviction "may" be given in evidence to affect
credibility, Judge McGowan wrote:

The statute, in our view, leaves room for the operation
of a sound judicial discretion to play upon the circum
stances as they unfold in a particular case. There may
well be cases where the trial judge might think that the
cause of truth would be helped more by letting the jury
hear the defendant's story than by the defendant's fore
going that opportunity because of the fear of prejudice
founded upon a prior conviction. There may well be
other cases where the trial judge believes the prejudicial
effect of impeachment far outweighs the probative rele-

20 C. McGowan, "Impeachment of Criminal Defendants by Prior Convictions,"
1970 Law fcSoc. Order 1, 2.
27 14 D.C. Code § 305 (1961) read in pertinent part as follows:

No person shall be incompetent to testify, in either civil or crimi
nal proceedings, by reason of his having been convicted of crime, but
such fact may be given in evidence to affect his credit as a witness,
either upon the cross-examination of the witness or by evidence
aliunde; and the party cross-examining him shall not be concluded
by his answers as to such matters * * *.

The statute had not undergone any significant change since its enactment in
1901.
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vance of the prior conviction, to the issue of credibility.
This last is, of course, a standard which trial judges
apply every day in other contexts; and we think it has
both utility and applicability in this field.
In exercising discretion in this respect, a number of fac
tors might be relevant, such as the nature of the prior
crimes, the length of the criminal record, the age and
circumstances of the defendant, and, above all, the ex
tent to which it is more important to the search for
truth in a particular case for the jury to hear the de
fendant's story than to know of a prior conviction. The
goal of a criminal trial is the disposition of the charge
in accordance with the truth. The possibility of a re
hearsal of the defendant's criminal record in a given
case, especially if it means that the jury will be left
without one version of the truth, may or may not con
tribute to that objective. [348 F.2d at 768-769; foot
notes omitted.]

The Luck doctrine has developed through a long line of cases,
chief of which is Gordon v. United States, 127 U.S. App. D.C.
343, 383 F.2d 936 (1967), cert, denied, 390 U.S. 1029 (1968), an
opinion written by Judge Burger. He identified a number of
factors which the District Court should consider in weighing the
probative value of impeachment against its prejudice to the de
fendant: (1) the nature of the crime; (2) the time of conviction
and the witness' subsequent history; (3) similarity between the

past crime and the crime charged; (4) the importance of the
defendant's testimony; and (5) the centrality of the credibility
issue.28

Over the years the Luck case produced numerous progeny
in this jurisdiction, and many more throughout the country by
virtue of its adoption by most of the other Circuits.29 However,

Luck was vigorously opposed at home, and that opposition found
expression in the Court Reform and Criminal Procedure Act of
1970, which specifically rejected the Luck doctrine "as unwork
able, as inconsistent with the practice in the states, and as one
which enables an accused to appear as a person whose character

28 These five factors and the cases which consider them are fully discussed in

3 J. Weinstein, Evidence § 609[03] (1975).
29 See 3 }. Weinstein, Evidence § 609-41.
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entitles him to credence when the fact is to the contrary.'
" 30

Hence, 14 D.C. Code § 305 was revised to remove that language
which Judge McGowan had interpreted as vesting the trial court
with discretion in admitting impeachment by prior conviction
and providing instead that the fact of a prior conviction "shall"
be admitted in evidence if offered.31
Since the purpose of the new statute was the abolition of the
Luck doctrine, two questions immediately arose: (1) was the
new law constitutional, and (2) was it successful in abolishing
the Luck rule? Each question was answered, in lawyer's fashion,
both "yes" and "no." Again, Judge McGowan found himself
assigned to write the important opinions concerning Luck. In
United States v. Belt, 169 U.S. App. D.C. 1, 514 F.2d 837 (1975)
{en banc), the Court of Appeals declared that the statute was not
unconstitutional on its face, but in United States v. Henson, 159
U.S. App. D.C. 32, 386 F.2d 1292 (1973) (en banc), the court
determined that it was unconstitutional as an ex post facto law
when applied to offenses committed before the law's effective
date. And in United States v. Hairston, 161 U.S. App. D.C. 466,

495 F.2d 1046, 1054 (1974), the court recognized that the new law

effectively removed discretion from judges in trials of purely
local offenses under the District of Columbia Code but declared

•i0C. Rauh and E. Silbert, "Criminal Law and Procedure: D.C. Court Re
form and Criminal Procedure Act of 1970, 20 Am. U. L. Rev. 252, 316 (1970-
1971), quoting in part from Preliminary Draft of Proposed Rules of Evidence

for the United States District Courts and Magistrate's Committee on Rules of
Practice and Procedure of the Judicial Conference of the United States (March
1969), p. 1226.
i1 14 D.C. Code § 305 (1970) provides in relevant part:

(b)(1) Except as provided in paragraph (2), for the purpose of
attacking the credibility of a witness, evidence that the witness has
been convicted of a criminal offense shall be admitted if offered, either
upon the cross-examination of the witness or by evidence aliunde, but
only if the criminal offense (A) was punishable by death or imprison
ment in excess of one year under the law under which he was con
victed, or (B) involved dishonesty or false statement (regardless of
punishment). A party establishing conviction by means of cross-
examination shall not be bound by the witness' answers as to matters
relating to the conviction.

* # * *

(B) In addition, no evidence of any conviction of a witness is ad
missible under this section if a period of more than ten years has
elapsed since the later of (i
) the date of the release of the witness from
confinement imposed for his most recent conviction of any criminal
offense, or (ii) the expiration of the period of his parole, probation,
or sentence granted or imposed with respect to his most recent con
viction of any criminal offense.

59



that examination of the legislative history revealed that the
amended statute was not intended to apply to United States Code
violations. Finally, the supremacy of the Luck rule in the United
States District Court was assured by the court's holding in Belt
that the Equal Protection Clause requires that the Federal Rules
of Criminal Procedure, rather than a local statute, govern ques
tions of criminal procedure in all the federal District Courts,
even when local charges are combined with federal charges. Un
der Rule 26 of the Federal Rules, the principles of the common
law determine the competency of witnesses,32 and those principles
are embodied in the Luck line of decisions.
The District of Columbia Code provision was not the only
threat to the continued vitality of the Luck doctrine. Hovering
in the background for many years were numerous proposals for
the new Federal Rules of Evidence which would have abolished
or curtailed the court's exercise of discretion in admitting evi
dence of impeachment by prior conviction. Debate on the sub
ject was often heated. When, in 1971, it appeared that Luck ad
vocates had won incorporation of the Luck doctrine in the Pro
posed Federal Rules, Senator McClellan voiced the outrage felt
by many:

What I do want to point out to my colleagues is that
this apparently innocuous rule is in fact a direct assault
on the will of Congress as recently expressed in the Dis
trict of Columbia Court Reform and Criminal Proce
dure Act of 1970—Public Law No. 91-358, section

# # #

I find it incredible that within less than 8 months
after the Congress fully considered and decisively re
jected the Luck rule for the District of Columbia, which
is the only jurisdiction where it had application at that
time in the Federal system, the Standing Committee on
Rules of Practice and Procedure is now proposing that
the Luck rule be adopted as the law of the land and
applied in every Federal district court in the country.

32 Rule 26, Fed. R. Crim. P. then provided in part:
The admissibility of evidence and the competency and privileges of
witnesses shall be governed, except when an act of Congress or these
rules otherwise provide by the principles of the common law as they
may be interpreted by the courts of the United States in the light of
reason and experience.
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Apparently, the committee paid no attention to the
congressional judgment on this matter. 33

Luck foes on the Hill were joined by the Supreme Court. Rule
609(a), Fed. R. Evid., as originally submitted to the Congress by
the Supreme Court was modeled after 14 D.C. Code § 305,
without the discretionary language of Luck.34 Despite this sub
stantial opposition, the Congress was persuaded that Luck v.
United States should be the prototype of the new Federal Rule.35
Thus, an idea sparked by strangers in a luncheon conversation
caught fire in the imagination of one of our dedicated judges
and, over eleven years, led the way for a new federal rule.

In the same year as Luck, the court faced another issue for the
first time. Reversing the District of Columbia Court of Appeals'
earlier affirmance 3e of a decision of the District of Columbia
Court of General Sessions, this court refused to enforce a con
tract for the sale of goods where the element of unconscionability
was present at the time the contract was made. Williams v.
Walker-Thomas Furniture Co., 121 U.S. App. D.C. 315, 319,
350 F.2d 445, 449 (1965). Judge Wright wrote the opinion, in

33 Congressional Record—Senate, August 5, 1971, S. 29894-5.
84 The rule as proposed by the Supreme Court read as follows:
For the purpose of attacking the credibility of a witness, evidence
that he has been convicted of a crime is admissible but only if the
crime (1) was punishable by death or imprisonment in excess of one
year under the law under which he was convicted, or (2) involved dis
honesty or false statement regardless of punishment.
33 Rule 609, Fed. R. Evid. provides in relevant part:
(a) General rule.—For the purpose of attacking the credibility of a
witness, evidence that he has been convicted of a crime shall be ad
mitted if elicited from him or established by public record during
cross-examination but only if the crime (1) was punishable by death or
imprisonment in excess of one year under the law under which he was
convicted, and the court determines that the probative value of admitting
this evidence outweighs its prejudicial effect to the defendant, or (2)
involved dishonesty or false statement, regardless of the punishment.
(b) Time limit.—Evidence of a conviction under this rule is not ad
missible if a period of more than ten years has elapsed since the date
of the conviction or of the release of the witness from the confinement
imposed for that conviction, whichever is the later date, unless the
court determines, in the interests of justice, that the probative value of
the conviction supported by specific facts and circumstances substan
tially outweighs its prejudicial effect. However, evidence of a convic
tion more than 10 years old as calculated herein, is not admissible un
less the proponent gives to the adverse party sufficient advance written
notice of intent to use such evidence to provide the adverse party with
a fair opportunity to contest the use of such evidence.

:iG Williams v. Walker-Thomas Furniture Co., 198 A.2d 914, 916 (D.C. Ct.
App. 1964).
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which Chief Judge Bazelon joined; Judge Danaher dissented.37
The question of the court's common law authority to refuse
enforcement to contracts found to be unconscionable was stated
to be one of first impression.
The appellee furniture company operated a retail furniture
store in the District of Columbia. From 1957 to 1962, the appel
lant, a woman with seven children and a person of limited educa
tion separated from her husband, purchased sheets, curtains,

rugs, chairs, a chest of drawers, beds, mattresses, a washing ma
chine and a stereo set from the appellee. 198 A.2d at 915. She
signed fourteen contracts, each about six inches long and con

taining a long paragraph in fine print (id. at 915) which provided
that each payment was to be prorated for all items purchased
until the balance due on all items, whenever purchased, was
paid. 350 F.2d at 447. This meant that title to the first pur
chased item remained in the company until the full amount of
the fourteenth purchase was paid, five years later. The four
teenth purchase was a $514.95 stereo set

38 and when appellant
defaulted, the furniture company by writ of replevin obtained
her bed, chest of drawers, washing machine and the stereo set.
198 A. 2d at 915. The District of Columbia Court of Appeals
condemned the company's sharp and irresponsible business prac
tices, but found no District of Columbia law or judicial decision
upon which it might declare the contracts contrary to public
policy. Id. at 916.
The United States Court of Appeals did not agree that the
District of Columbia Court of Appeals lacked such common law
power. Citing an early opinion of the Supreme Court, Scott v.
United States, 79 U.S. 443, 445 (1870), and the enactment of the
Uniform Commercial Code subsequent to the facts in the case, 28
D.C. Code § 2-302 (1973 ed.), the court held that where uncon-
scionability is present at the making of a contract, it should not
be enforced. 350 F.2d at 449. Acknowledging that the risk of

entering into a one-sided bargain is one usually assumed by one
who signs a contract, the court nevertheless wrote:

:!T Judge Danaher noted the need for legislative, rather than judicial, protec
tion from exploitative contracts, and emphasized the "desirability of a cautious
approach." 350 F.2d at 450-451.
38 Appellant had reduced her account balance to $164 before this purchase.
The reverse side of the stereo purchase contract listed the name of appellant's
social worker and noted her §218 monthly government check. 198 A.2d at 916.
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But when a party of little bargaining power, and hence
little real choice, signs a commercially unreasonable
contract with little or no knowledge of its terms, it is
hardly likely that his consent, or even an objective
manifestation of his consent, was ever given to all the
terms. # * * [T]he Court should consider whether
the terms of the contract are so unfair that enforce
ment should be withheld. [Id. at 449-450; footnotes

omitted.]

The court remanded to the trial court for further factual findings
on the possible unconscionability of the contracts. Id. at 450.
The Willia?ns decision defines "unconscionability" as "an ab
sence of meaningful choice on the part of one of the parties to

gether with contract terms which are unreasonably favorable to
the other party." Id. at 449. However, the District of Columbia
Court of Appeals repeatedly has relied on the Williams definition
to decline to find unconscionability and thus to enforce contracts.
Block v. Ford Motor Credit Co., 286 A.2d 228, 233 (D.C. Ct.
App. 1972); Morris v. Capitol Furniture & Appliance Co., 180
A.2d 775, 776 (D.C. Ct. App. 1971); Patterson v. Walker-Thomas
Furniture Co., 277 A.2d 111, 114 (D.C. Ct. App. 1971); Simons v.
Federal Bar Building Corp., 275 A.2d 545, 552 (D.C. Ct. App.
1971). Thus, despite the Williams decision's clear status as a case
of first impression, no reported decision of the District of Colum
bia Court of Appeals has yet applied its central teaching to hold a
contract unconscionable.

Judge Washington became a senior circuit judge on Novem
ber 10, 1965. His replacement was Spottswood W. Robinson, III,
who was at one time on the faculty, and later was the Dean, of
Howard Law School. He practiced law both with a firm and as a
sole practitioner for 17 years (1943-1960), and served as a District
Court judge in the District of Columbia from 1964 until his
nomination by President Johnson to the Court of Appeals on
October 6, 1966. He took his oath of office on November 9 of
that year.

That same year, by its opinion in Easter v. District of Colum
bia, 124 U.S. App. D.C. 33, 361 F.2d 50 (1966), the United States
Court of Appeals recognized the disease concept of alcoholism.
The result of the recognition of this concept by the court was its
holding in Easter that chronic alcoholism is a defense to a charge
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of public intoxication and, therefore, is not a crime in violation
of25D.C. Code§ 128.39
The court based its holding on the premise that a chronic
alcoholic cannot have the mens rea necessary to be held crimi
nally responsible for being drunk in public. The rationale
behind this premise is that chronic alcoholism is a disease and
that therefore a chronic alcoholic is a sick person who has lost
control over his use of alcoholic beverages. A close look at the
court's premise reveals a very subtle maneuver. The court
denominated Easter's offense as intoxication rather than public
intoxication. Ergo its rationale: an alcoholic who cannot control
his drinking cannot control his being drunk in public.
In addition, the court held that to convict a chronic alcoholic
of the crime of public intoxication would violate the Eighth
Amendment. However, the court emphasized that it was not
absolving the voluntarily intoxicated person of criminal responsi
bility for crime in general under applicable law.
The Easter opinion was a landmark decision in the acceptance
of the disease concept. However, just two years later the Su

preme Court, in Powell v. Texas, 392 U.S. 514 (1968), again a
case of a chronic alcoholic charged with public intoxication, re
fused to adopt it

,

not finding difficulty with the concept but
finding great difficulties with containing within acceptable
grounds a constitutional doctrine constructed upon it.
The thrust of the Easter opinion was to remove the chronic
alcoholic from the criminal justice system, which for him was
but a revolving door, and to deal with the problem of alcoholism
solely through the rehabilitation of alcoholics. While this aim
has not been as successful as hoped, it has had the collateral
effect of removing many people, whose only crime was causing
embarrassment to others, from our already overcrowded jails.
That same year saw the law develop in an analogous area—that
of the mentally ill.
In 1965, Charles Rouse was a resident in the maximum secur
ity facility at St. Elizabeth's Hospital, a mental institution. He
had been there for three years, after having been found not guilty
by reason of insanity on a charge which itself carried a maximum

:iH 25 D.C. Code § 128(a) provides in pertinent part that: "No person shall in
the District of Columbia drink any alcoholic beverage in any street, alley, park,
or parking, * * *. No such person shall be drunk or intoxicated in any street,
alley, park, or parking * * *.
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penalty of only one year imprisonment. Receiving little or no
treatment and, according to his counsel, Charles Halpern, Esq.,
being fed up with the tedious routine of his locked ward, Rouse
began preparing yet another habeas corpus petition seeking his
release. He claimed in his petition that he was no longer
dangerous by reason of mental illness and that he was therefore

entitled to his liberty. His alternative claim— that he was not
receiving adequate treatment—began a revolution in the law
relating to the mentally impaired.
In a seminal and celebrated decision, Rouse v. Cameron, 373
F.2d 451 (1966) (Bazelon, Ch. J.), the court held that involun
tarily confined mental patients have a judicially enforceable right
to receive adequate treatment, and that the failure to provide
such treatment can lead to a judicial order of immediate dis
charge. The holding was explicitly founded on a District of
Columbia statute and its legislative history, but Chief Judge
Bazelon also stated that the failure to provide treatment might
raise serious constitutional objections as well.

Prior to Rouse, there had been no cases in which the adequacy
of treatment afforded involuntary mental patients had been
judicially tested. The prevailing doctrine up to Rouse specifi
cally rejected such judicial inquiry. Courts responsible for in
carcerating mental patients had washed their hands of any
responsibility for assuring that the treatment which allegedly
justified confinement was actually provided.
Concern with conditions inside mental institutions —and more
broadly with the rights of those alleged to be mentally im
paired—has grown greatly since Rouse. Mental health has
emerged as a distinct and growing field in the law. The Rouse
case and the activity which it generated have focused new concern
within the legal community and the mental health professions
on the plight of the mentally impaired. Large, impersonal
mental institutions, which had been the keystone of mental
health services for a century, have come under close scrutiny.
Abominable conditions commonly found in state mental insti
tutions are now under sharp attack.

The resulting revolution has included the proliferation of law
reform as well as individual client-oriented programs protecting
and litigating the rights of the mentally impaired. Consumer
groups, such as the National Association for Mental Health and
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the National Association for Retarded Citizens, and profes
sional groups, such as the American Psychological Association,

the American Psychiatric Association and the American Associa
tion on Mental Deficiency, have developed a new concern with
the legal rights of the mentally impaired and the role of the legal

process in vindicating those rights.
The progeny of Rouse to date are impressive. For example:
—In Wyatt v. Stickney, 325 F. Supp. 781, (M.D. Ala.), en
forced, 344 F. Supp. 1341 (M.D. Ala. 1971), afi'd. in part and
remanded in part, sub. nom. Wyatt v. Anderholt, 502 F.2d 1305

(5th Cir. 1974), a federal judge in Alabama held that there was a
constitutional right for the judicially committed mentally re
tarded and mentally ill to have treatment, and the court set forth
minimum standards to implement that right to treatment.
—In Mills v. Board of Education of the District of Columbia,
348 F. Supp. 866 (D.D.C. 1972), and PARC v. Pennsylvania, 334
F. Supp. 1257 (E.D. Pa. 1971), the courts held that mentally im
paired children cannot be constitutionally excluded from pub
licly supported education.
—In Morales v. Turman, 364 F. Supp. 166 (E.D. Tex. 1973),
the court held that incarcerated juveniles have a constitutional
right to appropriate treatment and that isolated residential insti
tutions are inconsistent with and can never meet minimum con
stitutional standards for that treatment.
—In Souder v. Brennan, 362 F. Supp. 808 (D.D.C. 1973), the
United States District Court for the District of Columbia held
that the federal minimum wage laws apply to working residents
in state mental institutions and that the Secretary of Labor has a
duty to enforce such laws for the benefit of the residents.
—In Kaimowitz v. Michigan Department of Mental Health,
42 U.S.L.W. 2063 (Wayne County, Mich., Cir. Ct. July 10, 1973),
a state court enjoined state funded psychosurgery experimenta
tion on involuntarily confined mental patients, holding that such
research violated the constitutional rights of the inmates.

—Finally, in Stoner v. Miller, (E.D.N.Y., #74-C-53, May 17,
1974), the District Court held unconstitutional a municipal
ordinance which would have excluded former mental patients
from the hotels of Long Beach, New York.
The year 1966, when Rouse was decided, saw the beginning
of an important dispute in still another area—that of discrimina
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tion in the field of administrative law. It was occasioned by the
effort of broadcast consumers, led by the Office of Communica
tion of the United Church of Christ ("Church"), to persuade the
FCC not to renew the license of the operator of television station
WLBT in Jackson, Mississippi, Lamar Life Broadcasting Co.
("Lamar"). Church v. FCC, 123 U.S. App. D.C. 328 359 F.2d
994 (D.C. Cir. 1966) ("UCC-I"); Church v. FCC, 138 U.S. App.
D.C. 112 425 F.2d 543 (D.C. Cir. 1969) ("UCC-II"). Both
opinions were authored by Judge Burger, and both were joined
by Judges McGowan and Tamm.
In UCC-I, the Church and others had petitioned to deny the
license renewal application of Lamar, which had been the subject
of complaints commencing ten years earlier concerning discrimi
nation and Fairness Doctrine violations in its programming.
Claiming similar injury, the petitioners asserted the rights of all
members of the listening public and sought to compel a hearing.
The FCC denied the petitioners standing to proceed as "parties
in interest," 47 U.S.C. § 309(d)(1), because they did not assert
economic injury or electrical interference. See NBC v. FCC,
319 U.S. 239 (1943); FCC v. Sanders Bros., 309 U.S. 470 (1940).
Without a hearing, the FCC granted Lamar a probationary
renewal despite the FCC's admission that serious questions ex
isted whether the grant served the "public interest" which the
FCC was charged by the Act to protect. 47 U.S.C. § 309(a). The
petitioners sought review in the Court of Appeals as persons
"aggrieved or whose interests were adversely affected" by the
FCC's action. 47 U.S.C. § 402(b)(6).
In an opinion with profound implications for the future,
Judge Burger, treating as interchangeable the questions of stand
ing to proceed as "parties in interest" before the FCC and
standing to obtain judicial review as persons "adversely affected"
or "aggrieved" by its action (UCC-I, 359 F.2d at 1000 n. 8),
swept aside what the FCC insisted to be the exclusive bases for
standing, and held for the first time that representatives of the

listening audience alleging only an interest held in common with
many other listeners had standing under the cited provisions of
the Act. It had earlier been decided that once a private litigant
had standing to participate in an FCC proceeding, he could act
only as a representative of the same "public interest" which the
FCC was obliagted to protect. FCC v. Sanders Bros., supra. The
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Court of Appeals, concluding that the FCC could no longer serve
that goal unaided and that those private litigants with a purely
economic interest at stake might serve it imperfectly, held that
consumers, "generally among the best vindicators of the public
interest," could. 359 F.2d at 1003-05. Foreshadowing a con
cern that would loom larger in his perspective in later years,
Judge Burger sought to allay the FCC's anxiety that the court's
ruling would result in intolerable litigation burdens, but he
nevertheless quoted Edward Cahn's plea that consumers need
above all "processors of law who will consider the people's needs
more significant than administrative convenience." Id. Finally,
because of the FCC's acknowledged doubts about approving
Lamar's application arising from the station's past performance,
the court held that a hearing was required and remanded the
case for that purpose.
UCC-II also involved statutory review of the FCC's action,
that taken upon remand to grant Lamar's renewal. A striking
feature of the opinion was its remarkable disregard for the defer
ence courts customarily accord the agencies in such proceedings.
The court was obviously distressed by the numerous procedural
errors committed by the FCC on remand, especially its placing
the burden on the Church to prove that the grant to Lamar
would be inconsistent with the public interest, rather than on
Lamar to establish the contrary. Judge Burger, for example,
wrote that the FCC's record was "beyond repair." 425 F.2d at
550. Judges McGowan and Tamm, in their statement accom
panying the vote to deny the FCC's petition for rehearing, noted
that the FCC had "hopelessly bungled" the proceedings. Id. at
551. The court took the unprecedented, and to date unrepeated,
step of vacating the FCC's grant of the license renewal, and
directing the FCC on remand to (1) grant the license to an in
terim licensee, which might be Lamar, pending grant of a per
manent license, for which Lamar could apply, and (2) consider

impounding the net earnings of the interim licensee.
The front-page newspaper account of UCC-II, Judge Burger's
last opinion as a member of the court, appeared adjacent to the
lead article of the New York Times reporting his swearing in as
the new Chief Justice of the United States. N.Y. Times, June 24,
1969,atA-l.
UCC-I was, foremost, a landmark decision in the development
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of the law of standing. The Supreme Court has regularly re
ferred to it as a watershed case for the subsequent general accept
ance of the view that civil litigants have standing to protect
values other than those purely economic in nature in proceeding
before courts and agencies. See, e.g., Sierra Club v. Morton, 405
U.S. 727, 738 n. 13 (1972); Association of Data Processing Service

Orgs. v. Camp, 397 U.S. 150, 154 (1970). Also cited with UCC-I
for the same proposition is Scenic Hudson Preservation Con], v.
FPC, 354 F.2d 608 (2d Cir. 1965), cert, denied, 384 U.S. 941
(1966). The opinion in Scenic issued on December 29, 1965,
weeks after the division had conferred and agreed on the disposi
tion of UCC-I, which had been orally argued on December 3.
The two opinions made no reference to one another.
While the court's liberalization of the standing doctrine has in
part helped contribute to the increase in the workload of the
federal judiciary in recent years—which in turn has generated
widespread concern—a manifestly more important consequence
has been the legitimization of the claims of consumers and other
public interest groups throughout the country. The access to
adjudicatory proceedings thus enjoyed by these groups has made
consideration of their claims routine in all important sectors of
public and private decision-making, with a corresponding pro
found effect upon the lives of all Americans.

There is a more specific importance of UCC-I, which involved
the first major broadcast license dispute turning primarily on the
issue of racial discrimination. The court recognized in UCC-II
"[t]he infinite potential of broadcasting to influence American
life." 425 F.2d at 548. While it is difficult after UCC-I to dis
tinguish between the claims they might raise as representatives of
the public interest, the Supreme Court has recognized that
UCC-I established at a minimum that the Act's public interest
requirement calls upon a broadcast licensee to reflect the tastes
and viewpoints of all members of its listening community, in
cluding minority groups. NAACP v. FPC, 425 U.S. 662 (1976).
The social impact of securing to minority groups access to the
"infinite potential" of the broadcast media by permitting them
to raise their own interests as representatives of the public in
terest cannot be overestimated. And that impact reaches beyond
broadcast programming. By establishing the FCC's statutory
authority to protect minority rights through its power to compel
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adherence to the public interest standard, UCC-I also provided
the warrant—and the impetus—for the FCC to adopt rules
governing the employment practices of its licensees. 47 C.F.R.
§§21.307, 76.311; NAACPv. FPC,supra.
Of the approximately 225 references to UCC-I in the opinions
of federal and state courts and federal agencies in the decade
since that decision, one-half of those references have been by
the FCC alone, providing perhaps some indication of the public-
interest effort spawned by the case. The more substantial im
pact of UCC-I on FCC proceedings would appear to rest in
negotiations between listener groups and licensees on both pro
gramming and employment, which would not be reported.
Finally, UCC-I I has made an even more concrete contribution.
Following its remand, the Church conceived the notion of estab
lishing a nonprofit, interracial organization—Communications
Improvements, Inc. ("CII)—to apply for the interim license to
operate WLBT. By a vote of 4-3, the FCC approved CII's
application a few months after the remand. The court affirmed
the grant by unreported order in early 1971, and the Supreme
Court denied certiorari. Lamar Life Broadcasting Co. v. FCC,
403 U.S. 939 (1971) (Burger, C.J., not participating). CII con
tinues to operate WLBT to date. It dedicates one-half of its net
earnings from WLBT operations to public television and one-
half to a communications training program for minority-group
college students, has the only black television station manager in
the country, and has 40% black employment in all areas but
sales. Apart from these achievements, the station was designed
under the Horizons on Display program as a bicentennial project
for the State of Mississippi.
The very fact that the UCC cases exposed licensees to the
threat of discrimination claims, not to mention loss of their
licenses, combines with CII's example to provide a better grasp
of the reach of those cases.

The year following UCC-I was an important one because of
still another FCC case.
For those enamoured of labels, the complex process of judicial
decision-making is made simple by the appellation of particular
members of the court as "conservative" or "liberal." The be
guiling simplicity of this approach would seem nowhere more
tempting than in controversies involving the First Amendment.
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Just how deceiving this can be, however, is evident in the pro
vocative line of cases commencing with Red Lion Broadcasting
Co. v. FCC, 127 U.S. App. D.C. 129, 381 F.2d 908 (1967), aff'd,
395 U.S. 367 (1969).
At issue in Red Lion was "the fairness doctrine," the Federal
Communications Commission's precept that a broadcast licensee
has a duty to air balanced views on controversial issues of public
importance. A broadcaster maintained that the First Amendment
was his guarantee to say what he wanted on the air and to say no

more than he wanted, whatever the subject matter. Not so,
Judge Tamm replied for the court, because the First Amend
ment is more a guarantee of the public's right to hear than a

guarantee of a broadcaster's private right to speak.
Attempting to capitalize on this collective right to hear, the
major political parties dangled a corollary before the FCC and,
later, the court. In matters politic, they argued, the public has
a right to equal exposure to party views and party persona.
Wherefore, the premises considered, the broadcaster has a duty
to provide equal exposure on the air to leaders of both parties,
regardless of the substance of the appearance. Holding in Demo
cratic National Committee v. FCC, 460 F.2d 891 (1972), that
fairness is not equality, the court declined to add mathematical

precision to the FCC's formula for fairness. Reasonableness
was enough.
After these decisions, one might be inclined to say that the

Congress, the FCC, and the court showed rare unanimity in
their view of the fairness doctrine. Rarer still, it rested com

fortably on "conservative" and "liberal" shoulders alike. Be
cause broadcasters represent the few chosen from the many who

would like access to the airwaves, they cannot occupy the shoes
worn by their unrestricted brethren in the print media. Limited
access to the broadcast medium imposes a different obligation,
and creates a fiduciary relationship with the public which has

foregone its use of the airwaves so that others might speak and

be heard. Exercising restraint that won the approbation of Con

gress and soothed the fears of the cort, the FCC imposed a
standard of reasonableness that fit comfortably with the First
Amendment.

Brandywine —Main Line Radio, Inc. v. FCC, 153 U.S. App.
D.C. 305, 423 F.2d 16 (1972), picks p this gentle notion and gives
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it a very rough shake. Judge Wright aptly remarked: "If this
case did not involve an unpopular fundamentalist preacher
* * * it would be an easy one indeed." Id. at 63. But the case did
involve an unpopular broadcaster and fundamentalist preacher,
Dr. Carl Mclntire. His is a controversial religious insight that
was freely aired over radio station WXUR in Media, Pennsyl
vania. Dr. Mclntire controlled the station and, in 1966, asked
for renewal of its license. After a lengthy hearing, the FCC
imposed its ultimate sanction. The license was not renewed on
the ground, among others not immediately relevant, the station
WXUR had failed to provide a reasonable opportunity for the
discussion of conflicting views on public importance.
Those court watchers who enjoy the metaphysics of constitu
tional struggle were in luck; the panel convened to hear Dr.
Mclntire's appeal consisted of Chief Judge Bazelon, Judge
Wright, and the author of the previous cases discussed, Judge
Tamm. A federal agency, acting as the guardian of the public
interest, had stripped a very valuable piece of property from a

private individual and, in the same act, had stopped a very public
expression of his unpopular beliefs. Labels and slogans con
tribute nothing to making a decision resolving the collision of
such interests.

Judge Tamm wrote for the majority and upheld the FCC's
action denying the renewal of Dr. Mclntire's license. Judge
Wright concurred but attempted to avoid the fairness issue.
Chief Judge Bazelon, in a dissent, illuminated the fairness doc
trine in a cold and unflattering light. He came down on the side
of the individual, his property rights, and his freedom to speak
as he sees fit. Judge Tamm weighed more heavily the public
interest and the power of the agency, albeit restricted, to limit
the individual's freedom of expression. Judge Bazelon's dissent
made the argument that the "conceptual underpinnings" of the
fairness doctrine must be reexamined if the application of the
doctrine is to lead the Commission to the "ironic consequence"
of silencing an unpopular voice. Id. at 64. What was developed
to insure the fullest expression of opinion, he argued, had now
resulted in censorship.

Judge Tamm's opinion reflected an agonizing evaluation of
the competing interests involved and extreme reluctance to stifle

the expression of Dr. Mclntire's views, no matter how contro
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versial. He concluded, however, that the First Amendment
could not shield Dr. Mclntire from his own attempts to stiflle
the public's right to be informed. If there was censorship, Judge
Tamm concluded, it was by Dr. Mclntire, and neither the Com
mission nor the court could condone it.

In the same year Red Lion was decided, 1967, still another
active judge, Judge Fahy, retired to senior circuit judge status
on April 17, and on January 22, 1969, Judge Danaher assumed
the same senior status. This produced an interesting situation
on the court wherein there were as many senior circuit judges
as there were active judges— seven in each category. However,
the balance was broken when Roger Robb was appointed to take
Judge Fahy's place. Judge Robb was born in Vermont but at
tended public schools in the District of Columbia, where he later
became an Assistant United States Attorney. For 31 years, he
practiced law in Washington with various firms, including one
that bore his name. He was either a counsel or consultant to
various governmental and private committees. He was com
missioned by President Nixon on May 6, 1969, and took his oath
of office on the Court of Appeals on May 9, 1969.
Almost immediately thereafter, on May 21, 1969, Judge
Burger was nominated by President Nixon to be Chief Justice
of the United States. He was confirmed by the Senate on June 9,
1969, and took his oath and his seat on June 23, 1969.
During the previous month, George E. MacKinnon had been

appointed to the Court of Appeals to succeed Judge Fahy. Judge
MacKinnon engaged in corporate practice with investors com

panies in Minneapolis, Minnesota, during 1929-1942, 1961-
1969. He was also a Minnesota State representative for four
terms (1934-1942), a member of Congress from the Third Min
nesota District from 1947-1949, United States Attorney for
Minnesota 1953-1958, the Republican nominee for Governor of
Minnesota in 1958, Special Assistant United States Attorney
General in 1960, and a private law practitioner for seven years
(1949-1953, 1958-1961). From 1961 to 1969 he was General
Counsel and Vice President of a mutual fund company. He was
appointed to the Court of Appeals by President Nixon under
commission dated May 6, 1969, and took his oath of office on

June 16, 1969.
During that same active year, 1969, the court faced the issue
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of quasi-governmental immunity. In Spencer v. General Hospi
tal of District of Columbia, 138 U.S. App. D.C. 48, 425 F.2d 479,
the plaintiff had been a patient at the city-owned and operated
D.C. General Hospital. He later filed a suit for damages against
D.C. General and the District of Columbia alleging injuries due
to improper treatment. Relying on Calomeris v. District of
Columbia, 96 U.S. App. D.C. 364, 226 F.2d 266 (1955), the
defendants moved to dismiss the complaint on the ground that

the operation of D.C. General was a "governmental function"
and the complaint therefore was barred by the immunity to suit

enjoyed by the District of Columbia as a governmental entity.
The District Court granted the motion to dismiss. The Court of
Appeals, sitting en banc, specifically overruled Calomeris and

unanimously reversed.

The Court of Appeals held that the city could not properly
assert immunity from liability for its actions solely on the ground
that such actions were carried out in connection with some
governmental function. Rather, the question of immunity vel
non depends upon a determination of whether the act upon
which liability is sought to be predicated is discretionary or is
merely ministerial, immunity attaching to the former but not to
the latter. Discretionary acts are those calling for the highest
degrees of discretion and judgment, where the threat of tort

liability would imperil the quality and efficiency of government.
All other acts are ministerial acts. Finding that the allegations
of negligence in the complaint related to ministerial acts, the
court reversed the lower court's order dismissing the complaint
and remanded the case with instructions to reinstate the com
plaint.
The doctrine of governmental immunity is a creation of the
courts and traces its origin to the divine right of kings and the
ancient dogma flowing from that concept, namely, that the king
can do no wrong. Recognizing the great variety and impact of
activities carried on by governments, the courts concluded,

however, that it would be unjust to extend immunity from tort
liability to all such activities. The courts thereupon sought to
distinguish between those activities of governments which were

truly "governmental" and those which were merely "proprie
tary," affording immunity to the former but not to the latter.
"Governmental" activities were those customarily associated with
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government such as the operation of a police force, a jail, a public
school, and a hospital for the indigent, while proprietary activi

ties were those ordinarily carried on by the private sector, such
as the operation of a swimming pool.
The governmental-proprietary test, however, proved unsatis
factory for several reasons. First, many activities of government
defied logical classification in one category or the other; second,

the test often produced unjust results; and third, the test tended
to inhibit an analysis of whether affording immunity in a par
ticular case served a legitimate public policy. In discarding the
governmental-proprietary test, the Court of Appeals simply
abandoned a court-created rule which served no legitimate pub
lic policy.
No discussion of Spencer is complete without mentioning
Elgin v. District of Columbia, 119 U.S. App. D.C. 116, 337 F.2d
152 (1964), for the panel ruling in Elgin clearly foreshadowed
the subsequent en banc decision in Spencer.
Elgin involved a damage suit against the city on behalf of a
public school student who fell into a depressed area on public
school property. The plaintiff alleged that the District had
negligently failed to install a railing around the depressed area
or to take other protective measures. While the Court of Appeals
accepted the proposition that the operation of a public school is
a "governmental function," it nevertheless held that the city
could be required to answer in damages for negligent mainte
nance of the area where the student fell. Speaking for the court,

Judge McGowan (who also authored the majority opinion in
Spencer) stated that "a finding that a function is 'governmental'
is the beginning of the inquiry into the issue of answerability in
tort, not the end of it." 337 F.2d at 156. Judge McGowan fur
ther stated that the court was not persuaded "that the function
of repairing broken guardrails imposes upon the District deter
minations of such delicacy and difficulty that its ability to furnish
public education will be ponderably impaired by liability for
neglect in failing to make such repairs." Id. at 156-157.
The Circuit's decision in Spencer is chiefly significant because,
by it

,

the court en banc provided for the "formal interment" of
the governmental-proprietary test of governmental immunity
and substituted therefor the discretionary-ministerial test. The
decision expressly laid to rest any lingering doubts left in the
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wake of Elgin concerning the continuing applicability of the
governmental-proprietary test of governmental immunity. Spen
cer is also important because of its influence (along with that of
Elgin) on the District of Columbia Court of Appeals. As detailed
more fully below, as of February 1, 1971, the District of Colum
bia Court of Appeals became the highest court of the District
of Columbia and, as such, assumed the power to determine, in a
final manner, the common law of the District of Columbia. In
Wade v. District of Columbia, 310 A.2d 857 (1973), the District
of Columbia Court of Appeals, en banc, held that the discre
tionary-ministerial test is the proper test to apply to governmental
immunity questions. The majority in Wade relied heavily on
the reasoning in the Spencer and Elgin decisions. Finally, it
should be noted that subsequent Supreme Court decisions, most
notably Scheuer v. Rhodes, 416 U.S. 232 (1974), confirmed the
correctness of the analysis and result reached in Spencer in 1969.
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The Court Reform Act and Its Aftermath

Judge Edgerton died on February 23, 1970. During that same
year, Malcolm Richard Wilkey was named to the court to take
the seat vacated by now Chief Justice Burger. Judge Wilkey had
been born in Tennessee and later practiced law for eight years
with a Texas firm. He was the United States Attorney for the
Southern District of Texas from 1954-1958, and an Assistant
Attorney General of the United States from 1958 to 1961. For
seven years (1963-1970), he was General Counsel of a national

copper corporation. He was appointed circuit court judge
by President Nixon and took his oath and assumed his duties
on March 30, 1970.
That same year was a momentous one for the court in other
respects too.

One of the most profound changes affecting both the quantity
and subject-matter of the court's jurisdiction and work-load came
about as the result of the District of Columbia Court Reform
and Criminal Procedure Act of 1970 (the Court Reform Act).
Although there had been earlier hearings on related bills, the
Court Reform Act was initiated by S.2601, introduced in the
91st Congress, First Session, on July 11, 1969. This bill was
followed by H.R. 12854, introduced in the House of Representa
tives four days later. Hearings were held in both the Senate and
the House over the next year, resulting in a number of amend
ments and reports. A Conference Report was passed by the
House by a vote of 332 to 64 on July 15, 1970, and by the Senate
by a vote of 54 to 33 on July 23, 1970. The Bill was signed into
law by President Nixon on July 29, 1970. See Public Law 91-
358, 91st Cong., S.2601, 84 Stat. 473.
The reports reveal that one of the primary objectives of the
statute was to increase the disposition of pending criminal cases
in the District of Columbia and thus reduce crime in that city.
It was pointed out that "despite an exemplary implementation of
the visiting judge program locally, and an unsurpassed number
of days on the bench per district court judge," the backlog of

pending criminal cases in District Court had increased over the
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last calendar year and then stood at approximately 1669 cases.
S. Rep. 91-405, 91st Cong., 1st Sess., at 203 (1969). Another
prime objective was to provide the District of Columbia with its
own independent court system, comparable to those of the several
states, for disposition of local criminal and civil matters that need
not be decided by the federal judiciary.
The Act created a unified and expanded (eventually 44 judges)
District of Columbia Superior Court, to take the place of the
prior Court of General Sessions, the Juvenile Court, and the
District of Columbia Tax Court. The Act made virtually all of
the Superior Court's decisions appealable to the District of
Columbia Court of Appeals, whose decisions in turn were to be
reviewable by the United States Supreme Court. (As a result,
the only review of D.C. Court of Appeals judgments in the U.S.
Court of Appeals today is where there has been a conviction
under a criminal statute which is not applicable exclusively to
the District of Columbia.) The Act transferred to the new
Superior Court virtually all civil and criminal litigation of a
purely local nature, and then left the District Court and United
States Court of Appeals with essentially the same jurisdiction that
other District and Circuit Courts have exercised outside of the
District of Columbia.
While there were, of course, many additional features of the
Act, including those relating to a Public Defender Service,

sentencing, juveniles, etc., suffice it to say that the most profound
effect on the Court of Appeals was to move out of that court,
over a period of years, a large volume of criminal appeals that had
theretofore clogged its dockets. On the other hand, as noted
below, this reduction in workload because of fewer criminal

appeals was matched and indeed exceeded by the transfer to the

District of Columbia Circuit of a large number of reviews of
federal administrative agency decisions which theretofore had
been handled by each of the other ten judicial circuits.

Commencing as early as 1921, Congress vested the court with

jurisdiction to review and in some instances to enforce orders
of a number of administrative agencies of the United States. See
Revisor's notes §§1291 and 1295, Title 28, U.S. Code. After the
enactment of the Court Reform Act, however, the number of
such reviews greatly increased. Thus, by 1976 a Petition for
Review could be filed in the Court of Appeals for review of
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orders and decisions of a large number of federal commissions,

departments, boards, agencies, administrations, services and
other authorities. Among these are: Federal Power Commission,
United States Department of Labor, United States Department
of Agriculture, Federal Communications Commission,40 Federal
Maritime Commission, National Labor Relations Board, Nuclear
Regulatory Commission, Securities and Exchange Commission,

Civil Aeronautics Board, Environmental Protection Agency,
Federal Energy Administration, Department of Interior, United
Mine Workers of America, Federal Trade Commission, Inter
state Commerce Commission (added on January 2, 1975), Food
and Drug Administration, United States Department of Trans
portation, Immigration and Naturalization Service, Federal
Aviation Administration, Consumer Product Safety Commission,
Occupational Safety and Health Review Commission, Benefits
Review Board, Federal Reserve System, National Transporta
tion Safety Board, Washington Metropolitan Area Transit
Authority, Interior Board of Mine Operations Appeals, National
Highway Transportation Safety Association, United States Postal
Service, Drug Enforcement Administration, and Federal Home
Loan Mortgage Corporation. Newly added have been the de
cisions of the Benefits Review Board and the Occupational Safety
Board of the Department of Labor.

The principal statutes and rules governing the Court of
Appeals' jurisdiction are 5 U.S.C. § 1033; 15 U.S.C. §§ 45(c),
771; 26 U.S.C. §§ 7482(b), 1291, 1292(b), and Fed. R. Civ. P.

54(b).
Such sweeping legislative reform as the Court Reform Act
predictably left many questions of construction and constitu

tionality for resolution by the courts. The period following these
sweeping jurisdictional changes was not an easy one for either
the federal courts or the newly formed local court system in the
District.

Prior to the Court Reform Act, the United States Court of
Appeals enjoyed a certiorari-like jurisdiction over final judg
ments of the District of Columbia Court of Appeals. 11 D.C.
Code § 321 (1967), now repealed. This procedure was changed
by the new act, 11 D.C. Code § 102. The District of Columbia
Court of Appeals became the "highest court of the District of

10 In addition to a Petition for Review, direct appeal from this Commission
to the Court of Appeals may be sought under 47 U.S.C. § 402(b).
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Columbia," whose final judgments and decrees were to be re
viewable by the Supreme Court of the United States in the same
manner as such review is accorded the highest courts of the 50

states.

In Holly v. United States, 150 U.S. App. D.C. 287, 464 F.2d
796 (1972), a consolidation of several cases arising shortly prior
to the United States Court of Appeals being divested of its power
to review decisions of the local Court of Appeals, appellants
challenged by appeal to the federal court the constitutionality
of 22 D.C. Code § 1515(a), which made presence in an illegal
establishment a violation of the law. The United States Court
of Appeals, relying on its decisions in Ricks (I) v. District of
Columbia, 134 U.S. App. D.C. 201, 414 F.2d 1097 (1968), and
Ricks (II) v. United States, 134 U.S. App. D.C. 215, 414 F.2d
1111 (1968), held that the statute which made criminal liability
turn on one being able to give a "good account of himself" was

constitutionally void for vagueness. In so doing, the court re
jected the government's argument that it should stay its hand in
deference to the District of Columbia Court of Appeals, which
in United States v. McC lough, 263 A.2d 48 (D.C. App. 1970)
(en banc), had upheld the constitutionality of the same statute:

If the DCCA had not yet had the opportunity to rule
on the issues here, or if the question involved only the
construction of a statute unrelated to constitutional
considerations, sound policy might support this re
quest. [Holly v. United States, supra, 464 F.2d at 799.]

Concurring, Judge Tamm noted that had the question not been
a constitutional one, he would have deferred to the local Court
of Appeals. Judge Tamm warned:

It is * # * obvious that the transitional period * * *
will be a difficult one. # * * The realities of the situa
tion will require the judges of this court to abstain from
acting in cases now within the ambit of review by the
District of Columbia Court of Appeals. It is only
through such restraint and abstention that we can make
the jurisdictional realignment of the local courts a
reality and assure the realization of the goals set out by
the Court Reform Act. [464 F.2d at 800.]
Litigation subsequent to the Court Reform Act and relating
to its provisions has focused on the criminal jurisdiction of the
federal and local courts. After expiration of the transition

81



period, jurisdiction over any criminal case arising under the
District of Columbia Code vested in the Superior Court. 11
D.C. Code § 923(b)(1). Several key cases followed.
In January, 1971, two plainclothes Metropolitan Police offi
cers observed an automobile on "T" Street with license tags
suggesting that it was a rented vehicle. The officers stopped the
vehicle to determine if the driver possessed a valid drivers'
license and rental agreement. The rental agreement produced
by the driver, Mr. Roosevelt Palmore, had expired on the pre
vious Tuesday. Although the written agreement did not so
indicate, Mr. Palmore explained that by oral agreement he had
extended the rental period. While one of the officers was con
versing with Mr. Palmore on the left side of the vehicle, the
second shined his flashlight about the interior as a normal pre
cautionary measure. His glances revealed the trigger mechanism
of a pistol protruding from under an armrest on the front seat
of the rented car. The officer removed the pistol, and Pal
more was arrested and charged with violating 22 D.C. Code

§ 3204—carrying an unregistered pistol after having been con
victed of a felony. Palmore could not have been aware at the
time that litigation subsequent to his arrest would interpret
and establish the legality of major portions of the Court Reform
Act.

Palmore was convicted in the Superior Court. He appealed the
conviction to the District of Columbia Court of Appeals, where
in addition to search and seizure and government choice-of-
statute issues, he raised the claim that the Superior Court was
constitutionally unable to hear his case because only federal,

Article III, courts have jurisdiction over cases arising under the
laws of the United States. He argued that although the provi
sions of the District of Columbia Code only apply to the District,
they are congressionally enacted and thus are "laws of the United
States." The District of Columbia Court of Appeals affirmed.
Palmore v. United States, 290 A.2d 573 (D.C. App. 1972). The
Supreme Court granted certiorari, limited to the question of
whether Palmore was entitled to be tried by an Article III court
for his District of Columbia Code offense.
The Supreme Court found plenary congressional power under
Article I of the Constitution to exercise all police and regulatory
powers that would normally fall within the ambit of a state
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legislature. As an incident of this Article I power, the Court
reasoned, Congress could establish a local court system and vest

power within it so long as no provision of the Constitution would
be contravened. Palmore v. United States, 411 U.S. 389, 397

(1973). The Superior Court's jurisdiction to hear and convict
Palmore was properly granted under Congress' Article I powers,
unless, as he asserted, felonies such as the one for which he was
convicted must be presided over by judges having tenure and

salary protections provided by Article III. Analogizing cases
arising under the District of Columbia Code to those arising
under the laws of the territories, the laws of the armed forces,

and under the general federal criminal laws yet delegated by
Congress for enforcement to state courts, the Supreme Court
rejected Palmore's argument:

We do not discount the importance attached to the
tenure and salary provisions of Art. Ill, but we con
clude that Congress was not required to provide an
Art. Ill court for the trial of criminal cases arising
under its laws applicable only within the District of
Columbia. Palmore's trial in the Superior Court was
authorized by Congress' Art. I power to legislate for the
District in all cases whatsoever. Palmore was no more
disadvantaged and no more entitled to an Art. Ill judge
than any other citizen of any of the 50 States who is
tried for a strictly local crime. [Id. at 4 1 1 .]

Mr. Justice White's analogy to the court systems of the states,
as well as his consideration of sections of the Court Reform Act's
legislative history which showed strong congressional intent to

create a court system "similar to those of the * * * 50 States of
the Union * * *," formed a judicial underpinning for decisions
of the United States Court of Appeals which would follow
attempts either to distinguish its jurisdiction from that of other
federal courts or to apply substantive law that was different
from the provisions of the United States Code which governed
other federal courts.

Also persuasive in later cases was United States v. Thompson,
147 U.S. App. D.C. 1, 452 F.2d 1333 (1971), cert, denied, 405
U.S. 998 (1972). The Court Reform Act contained extensive
provisions which would govern bail for those offenders before
the District of Columbia courts. 23 D.C. Code §§ 1321 et seq.

83



Nowhere, however, did the Act make clear whether the new
release provisions were to apply to District of Columbia Code
offenses only, or to both local and federal offenses. Appellant
Thompson was convicted in the District Court for violation of
federal narcotic laws. His application to that court for bail
pending appeal was denied. Judge Hart found that the appellant
did not meet the stringent release requirements of the Court
Reform Act, 23 D.C. Code § 1325. Thompson then requested
bail pending appeal from the United States Court of Appeals,
arguing that Judge Hart erred in not considering his request
under the Bail Reform Act of 1966, 18 U.S. Code §§ 3141 et seq.
The court, in an opinion by Judge Wright, found that should
the more stringent release provisions of the Court Reform Act
be applied to United States Code violators tried in the federal
courts of the District of Columbia, serious equal protection prob
lems would follow. In fact, Judge Wright reasoned, considering
the "fundamental" nature of the right to bail and the suspect
nature of any classification which treated the "voteless" residents
of the District of Columbia differently from other citizens, any
justification for applying the Court Reform Act to United States
Code violators would have to be compelling. No such com
pelling justification had been offered by the government. Ac
cordingly, the construction which would limit the bail provisions
of the Court Reform Act to District of Columbia Code offenders
is the only constitutional alternative. As such, it presumably
was the congressionally intended construction.

A theme which would run throughout the Court Reform Act
cases decided by the United States Court of Appeals began to
emerge: The federal courts of the District of Columbia were to
be treated as the federal courts in the other ten circuits, and
conflicts with the local court system would be resolved accord

ingly.
In United States v. Hairston, 161 U.S. App. D.C. 466, 945
F.2d 1046 (1974), the appellant had been convicted of violating
federal narcotics laws. Conflicting testimony between the arrest
ing officer, the defendant, and witnesses thrust major importance
on the defendant's credibility. The prosecutor impeached the
defendant by introducing evidence that he had been convicted
of assault with intent to commit rape. At a lengthy bench con
ference, the District Court underscored the mandatory nature
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of 14 D.C. Code § 305 and admitted the evidence over objection.
The appellant argued that applying the provision of the District
of Columbia Code, enacted as part of the Court Reform Act, to
those charged with violations of the United States Code was an
unconstitutional denial of equal protection.
The prior version of Section 305, as interpreted by the United
States Court of Appeals in Luck v. United States, supra, allowed
the trial court, after balancing the probative value of the evi
dence with any undue prejudice, to exercise discretion in deter
mining whether to admit evidence of prior convictions to im
peach defendants who testify in their own behalf. This rule, the
court noted, had not been rejected by any federal circuit. Con
gress, in enacting the Court Reform Act, restricted the court's
discretion on this issue by mandating that with certain excep
tions, all felonies and misdemeanors involving dishonesty or
false statement shall be admitted to attack the credibility of a
witness. Judge McGowan, writing for the court in Hairston,

spelled out the constitutional arguments against applying Sec
tion 305 in the federal courts that had been foreshadowed by
the court, en banc, in United States v. Henson, 159 U.S. App.
D.C. 32, 486 F.2d 1292 (1973) (en banc): The federal courts in
the District of Columbia would be limited in this area by statute,
whereas all other federal courts would be free, under the pro
visions of Federal Rule of Criminal Procedure 26, to establish
their own law; the statute would place United States Code
violators in the District of Columbia on a different footing than
those charged elsewhere; and Article III courts in the District
of Columbia would be treated differently from those in the other
circuits. Judge McGowan reasoned that the court need not reach
these formidable constitutional issues, however, since the legisla
tive history of the Court Reform Act clearly indicated that the
Congress intended the Federal Rules of Evidence, and not the
evidence provisions of the Court Reform Act, to apply to the
federal courts in the District of Columbia. In addition, if one
construction of a statute raises serious constitutional questions,
and a second does not, a presumption exists that Congress in
tended that construction which does not draw the statute's
constitutionality into question. Here, absent an unmistakable
indication of congressional intent, the District of Columbia
Circuit would not imply a rule for its federal courts which
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differed significantly from that of the other federal circuits.

Accordingly, the court held that Section 305 was not intended
to govern the trial of United States Code offenders in the federal
courts of the District of Columbia.
More recently, the courts in the District of Columbia have
struggled with Court Reform Act provisions in the context of
petitions for writs of habeas corpus. In Johnson v. Robinson,
166 U.S. App. D.C. 62, 509 F.2d 395 (1974), a St. Elizabeth's
Hospital patient filed another in a series of petitions for a writ
of habeas corpus. The petitioner, James Johnson, had been
found not guilty by reason of insanity in 1961 of simple assault.
That offense carried a maximum penalty of one year. At the
time of the litigation surrounding his petition, he had been
committed for 13 years. The District Court dismissed the peti
tion for lack of jurisdiction, it not appearing that the petitioner
had moved for his release pursuant to 24 D.C. Code § 301(k)(l),
and the petitioner appealed. A motion under that section was
mandatory prior to a habeas petition being entertained. 24 D.C.
Code § 301(k)(7), as enacted by the Court Reform Act. Several
significant questions became apparent: For example, did the
petitioner's failure to move under Section 301(k) preclude habeas
relief only in the local courts, or in all courts? To hold a Section
301(k)(l) motion to be a substitute for habeas might deprive
the residents of the District of Columbia of the right to habeas
relief in Article III courts. Chief Judge Bazelon, writing for the
majority, found no need to confront these and other questions
raised by the case, since it had not been shown that the local court
would not be receptive to the constitutional issues presented, and
thus it would not be appropriate for the federal courts to con
sider them without the exhaustion requirement inherent in
the statutory scheme having been met.

McCall v. Swain, 166 U.S. App. D.C. 214, 510 F.2d 167 (1975),
presented the question of whether under the Court Reform
Act, the District Court or the Superior Court had habeas juris
diction over an individual sentenced for local crimes by the
District Court, when the petition challenged the constitution
ality of a local prisoner's transfer to a maximum facility section
of the prison. The District Court found inherent power to act
with respect to persons sentenced in that court and granted
relief, and the government appealed.
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The Act, 16 D.C. Code § 1901(c), commands that petitions di
rected to persons other than federal officers and employees must
be filed in Superior Court rather than in District Court. The
United States Court of Appeals, in an opinion by Judge Wright,
rejected the government's argument that the Court Reform Act,
in providing for resolution of local problems by creating a new
local judiciary, intended to divest the federal courts of habeas
jurisdiction in situations such as the one before the court in
McCall. District of Columbia officials in this case, the court
asserted, are acting as agents of the Attorney General, who in
turn is acting under the direction of the federal court. Accord

ingly, for purposes of Section 1901, the District of Columbia
Corrections officials are federal officers, and habeas actions di

rected to them should be entertained in the federal courts in the
first instance.

However, the Supreme Court, disagreeing with the Court of
Appeals, see Palmore v. Superior Court, 169 U.S. App. D.C. 323,
515 F.2d 1294 (1975), cert, granted, 424 U.S. 907 (1976), held in
the companion case of Swain v. Pressley, U.S. (de
cided March 22, 1977), that the federal courts of the District of
Columbia were without jurisdiction to entertain collateral at
tacks made by way of habeas corpus on the convictions of persons
in custody pursuant to criminal sentences imposed by the Su
perior Court of the District of Columbia. The Court construed
23 D.C. Code § 110(g) as a deliberate prohibition by Congress
of the exercise by the federal courts of such jurisdiction, and
ruled that it was constitutional for the Congress to do so.
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Issues of the 1970's, From Tenants' Rights to the
Pentagon Papers

The year the Court Reform Act was enacted also witnessed
the beginning of revolutionary changes in the area of tenants'
rights in the District of Columbia.
The landlord at common law was unquestionably the favored
party in his relation with tenants. The common law placed no
obligation on him to surrender a premise in good repair or to
maintain it in good order after occupancy. The responsibility
to protect oneself from a bad bargain was the tenant's, and the
failure to inspect before executing a lease rested the consequence
of such a failure on the tenant. Any protection due the lessee
was to be found in the express covenant he was able to extract
from the lessor. In the assessment of tenant rights, the analysis
was simple: no covenant, no protection.
For nearly half a millenium the lease had been looked upon
as a conveyance of an interest in land. Powell, The Law of
Property § 211, at 177 (1967). As a conveyance it was governed
by the law of property rather than the law of contract. Once the
landlord surrendered possession of the premises and refrained
from interfering with the tenant's quiet enjoyment, the tenant
was obligated to pay rent. The condition of the premises was of
no concern; the leasehold was the tenant's for the term stated in
the lease. The doctrine of caveat emptor was stringently applied
with only limited exceptions permitted in some jurisdictions:
furnished homes rented for short periods {e.g., Young v. Povich,
121 Me. 141, 116 A26 (1922)), dwelling units under construction
at the time the lease was executed (e.g., J.D. Young Corp. v.
McClintie, 26 S.W.2d 460 (1930)), and leaseholds which required
greater access than the lessee had in order to effect a remedy of
defects and unsanitary conditions. E.g., Delamater v. Foreman,

184 Minn. 428, 239 N.W. 148 (1931).
It was not until the late 1960's and early 1970's that the courts
moved away from the common law, dominant position of the
landlord to establish a "code" of tenant's rights. This shift in
common law approach has been appropriately described by some
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commentators as a revolution. Cribbett, Principles of Law, 208

(1975). The principal battleground has been the courts of the
District of Columbia. The first major skirmish was in the District
of Columbia Court of Appeals in Brown v. Southall Realty Co.,

237 A.2d 834 (D.C. App. 1968), where the court declared that a
lease of a dwelling unit which failed to comply with significant
housing code provisions was an illegal contract. Judge Skelly
Wright followed two years later with the decision which is recog
nized as the turning point of the revolution. Writing for the
court in Javins v. First National Realty Corp., 138 U.S. App.
D.C. 369, 428 F.2d 1071, cert, denied, 400 U.S. 925 (1970), he
articulated the principle that a warranty of habitability, measured
by standards set out in the Housing Regulations for the District
of Columbia, is implied by operation of law into leases of urban
dwelling units covered by those Regulations and that breach of
this warranty gives rise to the usual remedy for breach of con
tract.

The contract remedy standing alone, however, would have
been of scant value to the complaining tenant unless he was

protected in the pursuit of that remedy. In a housing market
in which the economic leverage of the landlord was tremendous
and the use of standard form leases pervasive, the tenant victory
could easily be unwon. Though he avoided an unconscionability
rationale and concentrated on the congressional purpose in
promulgating the housing code, Judge Wright in a significant
dictum noted that "[t]he duties imposed by the Housing Regu
lation may not be waived or shifted by agreement if the Regula
tions specifically place the duty upon the lessor." Id. at 1081-82.
The court further noted the propriety of affording equitable
relief in the event the landlord failed to live up to his warranty
obligations. The range of jury findings could extend from a
total extinguishing of the tenant's rental obligation to a require
ment that he pay in full, including a suspension of the obligation
for a stated time. The finding was to be tempered by the degree
of the landlord's breach.

Having thus secured the right created, the complaining tenant
need only secure that he would be protected from retaliation
by the landlord. In major part this assurance had been es
tablished in a pre- Javins decision in which Judge Wright,
writing for the court, held that the congressional intent under
lying the Housing Codes for the District of Columbia was to
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insure safety and sanitary housing for District residents. Edwards
v. Habib, 130 U.S. App. D.C. 126, 397 F.2d 687 (1968), cert,

denied, 393 U.S. 1016 (1969). He stated that: "The notion that
effectiveness of remedial legislation will be inhibited if those
reporting violations of it can legally be intimidated is so funda

mental that a presumption against the legality of such intimida
tion can be inferred as inherent in the legislation even if it is not

expressed in the statute itself." 397 F.2d at 701-702.
In Robinson v. Diamond Housing Corporation, 150 U.S. App.
D.C. 17, 463 F.2d 853 (1972), Judge Wright returned to extend
the protection offered by Edwards to tenants who had success

fully asserted Javins and Southall defenses to prior actions for

possession brought by their landlord. Even though the prevail
ing tenant in the Southall-type action was a tenant at sufferance
as a result of the determination that the lease agreement under
which occupancy was had was an illegal contract, the landlord
could not evict the tenant on 30 days' notice in retaliation for
the successful defense, any more than the landlord in Edwards
could have prevailed against the tenant who reported housing
deficiencies to governmental authorities. Having so ruled, the
court rendered obtainable the essential purposes of housing
code enforcement in the District of Columbia and has offered
to sister jurisdictions an analytic model for the determination
and protection of tenant rights.

The same year as the Court Reform Act saw the rendering of
Greater Boston Television Corp. v. FCC, 143 U.S. App. D.C.
383, 444 F.2d 841 (1970), the only decision approving termina

tion of a valuable TV authority held by a newspaper publisher
(Boston Herald Traveler) after it operated for nearly twelve
years under temporary authorizations. In essence the FCC held
that the activities of the president of the station— lunching with
the chairman of the FCC—were an attempt to gain improper
influence over the Commission's determinations. This was an
extreme application of the undue influence doctrine. The
court's reliance on doctrines of deference to administrative agen
cies, especially in the matter of remedies, resulted in affirmance
of the order. The case became a cause celebre in the television
industry, traced in Sterling Quinlan's book, The Hundred Mil
lion Dollar Lunch, written after the ailing newspaper suspended
publication with the end of TV revenues. The court's opinion
occasioned an extensive review of salient doctrines of adminis
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trative law. Judge Leventhal's opinion staked out that the court
had both a collaborating and a supervisory function, and stated

(p. 393):

Its supervisory function calls on the court to intervene
not merely in case of procedural inadequacies, or by
passing of the mandate in the legislative charter, but
more broadly if the court becomes aware, especially
from a combination of danger signals, that the agency
has not really taken a "hard look" at the salient prob
lems, and has not genuinely engaged in reasoned
decision-making.

The year after the passage of the Court Reform Act saw a new
congressional enactment that affected the Circuit.
By Public Law 91-647, 91st Cong., 2d Sess., the Congress on
January 5, 1971, created the position of Circuit Executive to aid
the various Circuits. The first Circuit Executive for the District
of Columbia Circuit, who took office June 1, 1972, was Charles
E. Nelson, who still holds that position. He works independently
of the Clerk of the Court, who deals with the cases themselves,
and instead aids both the Judicial Conference (to which he is
Secretary) and the Judicial Counsel (whose meetings he attends)
in achieving good management of the courts in the District of
Columbia.
It was also in 1971 that environmental issues began coming to
the fore.
There may be reason now to view skeptically many of the
claims of success of the reform movements of the past two dec
ades. At this point we have had the opportunity to see causes
that momentarily captured the national imagination become
mortal as they have been embodied in laws and institutions.
Thus stripped of their romance, they have been less than totally
successful in competing with more entrenched interests.
Environmental protection has been a prime example, pitting a
national malaise with deterioration of the environment against
the more sharply felt pressures of recession, gasoline shortages
and the threat of dependence on foreign oil, electricity brown
outs, and predictions of general energy shortages. In this posture,
the reform movement has been a ripe candidate for eviscerating
compromise.
In the face of this vulnerability, the United States Court of
Appeals for the District of Columbia Circuit has unmistakably
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thrown its weight on the side of the newer environmental values.
True, there have been suggestions that the best way to sabotage
a reform movement is to carry it too far: the enthusiasm of the
D.C. Circuit, however, has been straightforward and unrelenting.
Two of the best examples of this commitment, primarily
because of the extremity of their differences, are Calvert Cliffs
Coordinating Committee, Inc. v. Atomic Energy Com'n., 146
U.S. App. D.C. 33, 449 F.2d 1 109 (1971), and Wilderness Society
v. Morton, 156 U.S. App. D.C. 121, 479 F.2d 842 (1973), both
authored by Judge Wright.
The physical facility involved in the Calvert Cliffs litigation
was insignificant. As a matter of fact, one must read as far as the

last three pages of the opinion before the text reveals that it was
"the Calvert Cliffs nuclear power plant on the Chesapeake Bay
in Maryland." 449 F.2d at 1127. The legal issue, in contrast,
was enormous. As Judge Wright put it

,

this was the first general
judicial construction of the "broadest and most important" of
the new wave of environmental protection legislation: the Na
tional Environmental Protection Act, 42 U.S.C. §§ 4331 et seq.,
already known criptically as NEPA.
NEPA told the federal regulatory agencies that they must
consider all of the consequences of their decisions, specifically

including the environmental impact. In theory, the Act was
unnecessary: the agencies had already been told to do that in
their organic legislation. Viewed from another perspective, if

the original mandate had not motivated the agencies, it seemed
likely that simple reiteration of the command would be futile.

Realizing this, Congress added a provision to force the agencies
at least to go through the motions. Section 102 established a

set of general procedures designed to place environmental

problems and alternative solutions before the actual decision
makers in an agency.
The particular issues presented for review in Calvert Cliffs
were whether the Atomic Energy Commission's implementing
regulations for power-plant licensing adequately embodied the

procedures in Section 102(c), 42 U.S.C. § 4332(c), that required
the preparation of an Environmental Impact Statement for all

"major Federal actions significantly affecting the quality of the

human environment."

The important aspect of the court's opinion was the overall
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rule of construction it applied. Selecting three words from the

introductory sentence of the section, Judge Wright held that
each of NEPA's procedural requirements was to be implemented
to the ''fullest extent possible."

Through the course of the Calvert Cliffs opinion, that phrase
became the chorus to a series of applications of an extremely
broad interpretation of Congress' procedural requirements.
Documents required by statute merely to "accompany" proposals
through agency channels must, the court said, be actively "con
sidered" at each review. 449 F.2d at 1118. Implementation of
NEPA could not await new projects, but must include considera
tion of "prompt alterations in the plans or operations of facilities
approved without compliance" with NEPA's requirements. Id.
at 1121. And the AEC may not delegate its NEPA responsibili
ties, especially those pertaining to water pollution standards, to
other federal agencies, by accepting their certification that envi
ronmental standards are satisfied as compliance with NEPA's
independent requirements. Id. at 1123.
As subsequent generations of judicial interpretation have
refined NEPA's procedural requirements, Judge Wright's canon
of construction has survived: NEPA's procedural requirements
are to be implemented to the "fullest extent possible," where

they apply at all. NEPA has been subjected to limitation and
compromise, but largely through enactment of statutes that com

pletely exempt certain activities from its provisions. This devel
opment may well stand as a monument to the force of the phrase
that was elevated to a preeminent position in Calvert Cliffs.
The contrasting case, Wilderness Society v. Morton, supra,
turned on a statute that was as obscure as the facility involved
in Calvert Cliffs. The applicable provisions of the Mineral Lands
Leasing Act of 1920, 30 U.S.C. § 185, were relatively unim
portant before the suit, and were changed by Congress as a result
of it. Act of November 16, 1973, Pub. L. No. 93-153, 87 Stat.
576. The case thus had no continuing legal significance.
But the practical importance of the case placed it in every
newspaper headline in the nation. The avowed purpose of the
combined environmental forces supporting the litigation was to
prevent the construction of a four-foot oil pipeline across the
entire width of Alaska, a project covering 789 miles and involving
billions of dollars and an important part of the nation's energy
needs.
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This time, writing for a virtually unanimous en banc court,
Judge Wright became a strict constructionist. Having deter
mined from the record that construction of the pipeline would
require a 100 foot wide swath across 641 miles of federal land,
he looked to the Mineral Leasing Act, which authorized the
Secretary of the Interior to grant "rights-of-way" up to the width
of the pipeline plus 25 feet on each side for transportation of
oil through federal forest reserves. In the face of pipeline con
tentions that the wider swath would be required only for con
struction work, after which the narrower 54 foot pathway would
be observed, Judge Wright determined that the 1920 law laid
down an inviolable 54 foot barrier to the feet of men, or at least
oilmen. The result of the ruling was apparent to everyone at the
time it was rendered. The oil interests began the process of
presenting their case to Congress, the environmental interests

began bargaining for such concessions as their influence could
obtain, and a political issue was settled through the political
processes.

Calvert Cliffs and Wilderness Society have virtually nothing in
common except their status as cases involving the clash between

energy needs and protection of the environment. Judge Wright
wrote one for a panel, the other for the entire court. As we have
seen, one was factually insignificant and legally monumental,

while the other was one of those great cases that frequently makes
bad law. Adherence to the environmental interest required
generous construction of congressional language in the one case,
narrow reading in the other.
Their common thread, however, is their result. Facing each
obstacle to the environmental forces, the Circuit adroitly turned
it aside. This is not to say that the forces of environment will,
thus aided, inevitably assume a prestigious place among our
national institutions. But it does appear at this point in our
history that accommodation is not the preferred route of the

District of Columbia Circuit in this area. It may not be too large
an exercise in speculation to suggest that this admittedly political
judgment reflects a conscious choice. It remains to be seen
whether, in driving the opposition back to the Congress with its

uncompromising interpretations, the Circuit may have ulti

mately contributed to the defeat of the forces it helped in the

short run.
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In this connection, three additional historic environmental
cases merit discussion.

(1) Environmental Defense Fund v. Ruckelshaus, 142 U.S.
App. D.C. 74, 439 F.2d 584 (1971). Chief Judge Bazelon said
for the court that environmental cases signalled "a new era in the
history of the long and fruitful collaboration of administrative
agencies and reviewing courts." He emphasized the importance
of administrative agencies articulating the factors underlying
their decisions, particularly when their actions touch on the
"fundamental personal interests of life, health and liberty" which
"have always had a special claim to judicial protection." The
Secretary of Agriculture had declined to suspend the federal
registration of the pesticide DDT, or to commence procedures to
terminate that registration. In an action-forcing decision, the
court concluded that any substantial question of safety should

trigger the issuance of cancellation notices, shifting to the manu
facturer the burden of proving the safety of his product, and re
manded to the agency for an adequate explanation of its decision
to deny interim relief.

(2) In International Harvester v. Ruckelshaus, 155 U.S. App.
D.C. 411, 478 F.2d 615 (1973), the auto manufacturers chal
lenged the EPA's decision to reject an application to exercise the
authority given by the Clean Air Act to suspend for one year
the Act's strict car emission standards —which required pollution
from automobile exhaust to be cut by 1975 to 10% of the levels
of the 1970 models. The EPA had concluded that car manu
facturers had "available technology" to meet those strict emission
standards. The court, in an opinion by Judge Leventhal, con
cluded that when the manufacturers had made a showing that

technology was not available, the EPA's duty of reasoned de
cision-making required that it present the technological meth

odology underlying its prediction of feasibility, particularly in
view of huge economic burdens likely if strict emission standards
were enforced prematurely. In remanding for further proceed
ings, the court stated that an opportunity for cross-examination
of crucial witnesses before the EPA, while not required, could
nevertheless help the court to perform its function of review and
to focus upon the essential questions at stake.

(3) Ethyl Corporation v. EPA, 176 U.S. App. D.C. 373, 541
F.2d 1 (en banc, March 19, 1976), cert, denied, 426 U.S. 941
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(1976). Ethyl occasioned a renewed dialogue among the judges
about the appropriate standards for substantive and procedural
review of environmental and health issues. The EPA based
regulations under the Clean Air Act, for phasing out the lead
content of motor vehicle gasoline, on a showing that lead emitted
from cars could be inhaled or ingested with effect on blood lead
levels. The court determined the case en banc. The dissents by
Judges MacKinnon and Wilkey concluded that EPA had gone
too fast and too far with the available scientific evidence. Judge
Wright concluded for the majority that in the face of a possible
threat to the public health, EPA had acted properly in requiring
lead reduction, that the evidence was sufficient to meet the statu

tory requirement of "will endanger," and that the procedure
used gave adequate notice of the studies relied on by EPA. The
separate concurrences written by Judges Bazelon and Leventhal
gave evidence, however, that the court is still divided on the
means of implementing and articulating its supervisory role.

The court thus seems destined to play a leading role in facing
and resolving novel questions of government regulation taken in
a context of advancing frontiers of science and technology, and
of reviewing measures taken for the protection of health and
environment in a setting of uncertainty. Its beacon decisions to
date are undoubtedly a harbinger of landfalls ahead.
In the same year as Calvert Cliffs was decided, the court was
faced on an emergency basis with one of the outgrowths of the
Vietnam war. United States v. Washington Post Company, 144
U.S. App. D.C. 321 and 144 U.S. App. D.C. 326, 446 F.2d 1322
and 446 F.2d 1327 (1971).
In 1967, then-Secretary of Defense Robert McNamara had
directed the preparation of a document entitled "History of
U.S. Decision Making Process on Vietnam Policy." The docu
ment was to cover the period 1945 through 1967. When com
pleted, the study consisted of forty-seven volumes comprising
approximately 7,000 pages. The documents in the study ranged
in age from 1945 to early 1968, and encompassed analysis and

commentary with supporting data consisting of tables, memo
randa and other documents including newspaper clippings and
speeches by former public officials. The entire forty-seven vol-
me series was classified "Top Secret—Sensitive."
In the Spring of 1971, copies of the study came into the hands
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of the New York Times and the Washington Post. Thereafter,
on June 18 and 19, 1971, the Post published two articles derived
from portions from the Vietnam History. The Government filed
suit against the Post in the United States District Court for the
District of Columbia on the evening of June 18, applying, at the
same time, for a temporary restraining order prohibiting further
publication of any material derived from Vietnam History.41
The Government's primary contention was that the continued
publication of the Post's series would result in immediate and

irreparable injury to the national defense. The application for a
temporary restraining order immediately came on for hearing
before District Court Judge Gerhard A. Gesell, and at 8:00 P.M.,
Judge Gesell entered an order denying the application for a
temporary restraining order, concluding that the Government
had offered no precise indication as to how publication of the
material would injure the United States. The District Court
was also of the opinion that judicial intervention might ulti
mately prove to be futile, inasmuch as other parties, including
newspapers, had copies of the study and might well divulge its
contents privately and publicly.
The Government took an immediate appeal, and in response
to the Government's plea of urgency the Court of Appeals con
vened in extraordinary session late in the evening of June 18
and rendered its decision at about 1:30 A.M. on June 19. The
Government's appeal was heard by Circuit Judges Wright,
Robinson and Robb. A majority of the panel held that in view
of the gravity of its charges the Government should be given an

opportunity to establish factually its claim that publication of
the material would immediately and irreparably damage national
security.
At the direction of the Court of Appeals, the District Court
held an evidentiary hearing on June 21, 1971, at which the
Government was given an opportunity to establish factually its
claim. The hearing was for the most part held in camera. The
Post submitted eleven affidavits to the effect that the Government

habitually overclassified its documents; that Government offi
cials often disclose for publication, for various purposes, copies
of classified documents; and that the information contained in

11The Times previously had published excerpts from the History and was
the target of similar litigation in New York.
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the study was largely confirmatory of material theretofore pub
lished. The Government submitted various affidavits in support
of its claim of damage to national security. Affidavits were filed,

inter alia, by representatives from the Department of Defense,

Department of State, the Joint Chiefs of Staff and the National
Security Agency.
District Judge Gesell again rejected the Government's claim
and denied its motion for a preliminary injunction. Judge Gesell
found that the Government had failed to prove that publication
of the material would result in any immediate, grave threat to
the national security and that there was no likelihood that the
Government would succeed on the merits. On June 23, 1971, the
case returned to the Court of Appeals with Chief Judge Bazelon
and Circuit Judges Wright, McGowan, Tamm, Leventhal,
Robinson, MacKinnon, Robb and Wilkey sitting en banc.
On that same date (and later on the Petition for Rehearing,
filed the next day), Judge Gesell's ruling was affirmed. In its
per curiam opinion the court agreed with the District Court that
the Government had failed in its attempt to demonstrate that
publication of the material in question would gravely prejudice
the defense interests of the United States or result in irreparable
injury to the United States. The court also agreed that any harm
resulting from disclosure would be insufficient to override the
First Amendment interests. It concluded that "the Government's
proof * * * does not justify an injunction." The court further
commented that any prior restraint on the press "comes into
Court under a heavy presumption against its constitutional
validity." Finally, the panel noted that the fact that several
newspapers had possession of the study raised "substantial doubt"
that the judiciary could give "effective relief."
Circuit Judges MacKinnon and Wilkey dissented, but only to
the extent of urging a remand to the District Court for more
particularized findings with respect to certain of the components
of the forty-seven volume History.
At the Government's request, a stay was entered until 6:00
P.M., Friday, June 25, 1971, in order that the Government might
present this matter to the Supreme Court. A further application
for a stay was addressed to the Supreme Court, and on June 25,
1971, that Court, treating the application as a Petition for a
Writ of Certiorari, granted the application and set oral argument
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for Saturday, June 26, 1971, at 11:00 A.M. Argument was held
and four days later the Supreme Court released its per curiam
opinion affirming the decision of this Circuit's Court of Appeals.
New York Times v. United States, 403 U.S. 713.
Not all events at that time were as newsworthy as the Pentagon
Papers cases, but they were nevertheless of import to the law as
a whole.
In that same year, the full court made a significant change in
an important type of jury instruction. United States v. Thomas,
146 U.S. App. D.C. 101, 449 F.2d 1 177 (1971).
Thomas was convicted by a jury in the District Court of
assault with a dangerous weapon and robbery. The trial judge
included among his initial jury instructions some of the elements
of the Allen charge— from Allen v. United States, 164 U.S. 492

(1896)
—which urges dissenting jurors or those holding minority

views to consider the opinions and views of the majority of the

jurors. After the jury had deliberated for approximately one
hour, the judge was advised that the jury could not reach an
agreement. The jury was returned to the courtroom, and the
judge explained that he was not going to grant a mistrial but
instead wanted the jury to return the next day for further de
liberations. The judge also told the jury of the substantial
backlog of work facing the courts and that he believed it made
no sense to have another jury retry the case. The jury recon
vened the next day and, after about two hours' deliberation,
found Thomas guilty.
The Court of Appeals en banc, in an opinion by Judge Robin
son, held that in future criminal and civil cases, Allen-type
charges must conform to the standard relating to deadlocked

juries approved by the American Bar Association
42 and which

42 American Bar Association, Standards Relating to Trial by Jury 145-46
(1968):
§ 5.4 Length of Deliberations; deadlocked jury,
(a) Before the jury retires for deliberation, the court may give an instruction
which informs the jury:

(i
) that in order to return a verdict, each juror must agree thereto;

(ii) that jurors have a duty to consult with one another and to deliberate with

a view to reaching an agreement, if it can be done without violence to in
dividual judgment;

(iii) that each juror must decide the case for himself; but only after an impar
tial consideration of the evidence with his fellow jurors;

(iv) that in the course of deliberations, a juror should not hesitate to reexamine
his own views and change his opinion if convinced it is erroneous; and

(v) that no juror should surrender his honest conviction as to the weight or
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had already been adopted by the Third and Seventh Circuits.
The court found that the charge in conjunction with the judge's
conduct after the jury's announcement of a deadlock went be
yond the permissible scope of Allen and constituted an intrusion
on the province of the jury.
Prior to Thomas, Allen-type charges had come under close
scrutiny in several other cases.43 Although mindful that these
charges were "potentially coercive," the court nevertheless up
held their use, but indicated the desirability of avoiding the use
of variant forms of Allen-type instructions and urged trial judges
to stay strictly within the confines of Allen and later decisions.
In spite of this warning, the Court of Appeals was still plagued
with the problem of evaluating the propriety of varying forms
of Allen-type instructions. As a result, Thomas went beyond
mere suggestion and, pursuant to its supervisory powers, the
court required trial judges to comply with the ABA standard.
The court stated:

We believe that appellate courts should no longer be
burdened with the necessities and niceties—and the
concomitant uncertainties—of gauging various Allen-
type renditions in terms of the coerciveness of their
impact. We are persuaded, too, by the volume and
complexity of litigation generated by the Allen charge,
that its continued unrestricted use is incompatible with
sound judicial administration. [449 F.2d at 1186.]

Although Allen-type charges were not held to be coercive per
se, the requirement set out in Thomas represents a significant
development in support of the mounting criticism of these in
structions. While Allen-type charges potentially save the time
and expense of retrials because of deadlocked juries, Judge

effect of the evidence solely because of the opinion of his fellow jurors, or
for the mere purpose of returning a verdict.

(b) If it appears to the court that the jury has been unable to agree, the court
may require the jury to continue their deliberations and may give or repeat
an instruction as provided in subsection (a). The court shall not require or
threaten to require the jury to deliberate for an unreasonable length of
time or for unreasonable intervals.

(c) The jury may be discharged without having agreed upon a verdict if it
appears that there is no reasonable probability of agreement.
« Williams v. United States, 119 U.S. App. D.C. 190, 338 F.2d 530 (1964);
Moore v. United States, 120 U.S. App. D.C. 203, 345 F.2d 97 (1965); Fulwood v.
United States, 125 U.S. App. D.C. 183, 369 F.2d 960 (1966); United States v.
Johnson, 139 U.S. App. D.C. 193, 432 F.2d 626, cert, denied, 400 U.S. 949 (1970).
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Robinson pointed out in Thomas that the abandonment of Allen
charges in favor of the ABA standard not only preserves the right
of trial by jury but also avoids the costs and expense of appellate
review of the heretofore variant forms of the charge.
There was still another case in 1971 that received wide atten
tion.

Under federal law the President is authorized to use the
armed forces to control domestic violence in emergency situa
tions. During the summer of 1967 President Johnson ordered
federal troops to assist in quieting disturbances in Detroit,

Michigan. As a result of that experience, the Army augmented
its data-gathering system so that, in its view, officers could plan
and prepare for any future interventions into domestic civilan
disorders.

On February 17, 1970, members of several political "activist"
groups filed a lawsuit asking that this system of Army surveil
lance of civilan political activity be halted. These plaintiffs
claimed that undercover military agents were gathering informa
tion from civilians and other sources about political activists and
that the Army stored this information at various locations and
later disseminated it to military units and criminal investigative
agencies. According to plaintiffs, these activities went beyond
any legitimate military need to prepare for assisting with domes
tic emergencies and were beyond the Army's authority, thus

depriving them of the right to free speech and association, the
right to petition the government for redress of grievances and
the right of privacy. The District Court denied plaintiffs' re
quested relief and granted the government's motion to dismiss
on the basis of the pleadings, affidavits and oral argument. There
after, plaintiffs appealed.
The case on appeal came before Circuit Judges Tamm, Mac
Kinnon and Wilkey. Tatum v. Laird, 144 U.S. App. D.C. 72,
444 F.2d 947 (1971), rev'd, 408 U.S. 1 (1972). Appellants pre
sented a novel argument to persuade these judges that their case
should not have been dismissed. First, they conceded that they
could not show that they had been visibly injured by the Army's
activities, a showing which is a traditional prerequisite to ob

taining judicial relief. More specifically, they agreed that (1) no

legal or criminal sanction was threatened against them for speak
ing their minds, (2) the government was not compelling them to
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testify about political beliefs or to identify themselves in order
to exercise First Amendment rights, and (3) no threat existed to

publish the names of allegedly politically controversial persons
to inhibit the exercise of their rights. In virtually all cases where
government activity has been enjoined or limited on First
Amendment grounds, one or more of these three allegations has
been proven. Rather, they claimed that the mere existence of
this intelligence system, again allegedly well beyond the author
ity of the Army, inhibited their full expression of ideas for fear
of being reported within the information network. In essence
they claimed that they could not speak freely knowing that their
names and views might end up in the Army's files so that they
experienced a "chilling effect" from the existence of the system.
Judge Wilkey, joined by Judge Tamm, agreed with appel
lants' arguments. He summed up their view this way:

Because the evil alleged in the Army intelligence
system is that of overbreadth, i.e., the collection of in
formation not reasonably relevant to the Army's mission
to suppress civil disorder, and because there is no indi
cation that a better opportunity will later arise to test
the constitutionality of the Army's action, the issue can
be considered justiciable at this time. [444 F.2d at 955-
956; footnote omitted.]
Judge Wilkey added that the Army, and not an organization
such as the F.B.I, which is bound by traditional civilian safe
guards, was the source of this chilling effect. While the Army
has a number of legitimate reasons to gather information, he
wrote, the military must be subject to scrutiny by the courts when
it goes too far. As he put it:

The compilation of data by a civilian investigative
agency is thus not the threat to civil liberties or the
deterrent on the exercise of the constitutional right of
free speech that such action by the military is

,

because

a civil investigative agency has no inherent power to act
against an individual, that power always being subject
to the well-defined restrictions of law and the approval
of the courts. The military have no such restrictions;
they have their own force (of incomparable power), they
have their own commanders trained as soldiers not
lawyers, the military's vast size may make civilian con
trol of individual or small unit actions more theo-
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retical than actual, and the military is not accustomed
to operating within the restrictions of law and the
processes of courts. [Id. at 957-958; footnote omitted.]

For these reasons, Judges Wilkey and Tamm concluded that

appellants should be allowed a chance to prove their case in
trial court and accordingly reversed and remanded for that

purpose.
But Judge MacKinnon felt differently about the result and
said so in a dissenting opinion. First he pointed out that appel
lants were not aggrieved by the Army's system and thus could

not obtain relief since counsel in the trial court had made the

following admission:

Our Plaintiffs this morning, for example, are not
people, obviously, who are cowed and chilled; they've
come into Court, but they have to represent millions of
Americans not nearly as forward, as courageous, as will
ing as them to open themselves up to public investiga
tion and public scrutiny. We're not—you know, every
citizen is not a Tom Payne; they're few and far between.
[Id. at 959, quoting from Trial Tr. 17; emphasis in
Judge MacKinnon's opinion.]

Furthermore, he noted that the gathered information came
from public sources and open meetings so that newspapers might
have obtained and published it

,

thus presumably causing greater
injury than had the Army. To say, as did appellants, that the
Army might some day misuse the gathered information did not
constitute a sufficient predicate for a lawsuit in Judge MacKin
non's view.

In conclusion, he summarized his thinking in this way:

It is my view that we should affirm the action of the
trial court and wait until a case appears involving some
person who alleges a more tangible basis for the claimed
threat to his rights. Certainly since these investigative
activities began in 1965, if they were the great peril to
the populace that appellants argue, there must be one
individual who can be found to complain of an injury
caused by a concrete threat of the actual misuse of such
information. To the extent indicated above, I respect
fully dissent. [Id. at 963.]

But before the case returned to the trial court, the government
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sought and obtained Supreme Court review. On June 26, 1972,
Chief Justice Burger issued an opinion, joined in by four other

justices, reversing the decision and adopting views similar to those

of Judge MacKinnon. Laird v. Tatum, 408 U.S. 1 (1972).
The majority disagreed that the record showed that the Army
was doing anything so legally improper that the federal court

should hear the case.

Stripped to its essentials, what respondents appear to
be seeking is a broad-scale investigation, conducted by
themselves as private parties armed with the subpoena
power of a federal district court and the power of cross-
examination, to probe into the Army's intelligence-
gathering activities, with the district court determining
at the conclusion of that investigation the extent to
which those activities may or may not be appropriate to
the Army's mission.

Carried to its logical end, this approach would have
the federal courts as virtually continuing monitors of
the wisdom and soundness of Executive action; such a
role is appropriate for the Congress acting through its
committees and the "power of the purse"; it is not the
role of the judiciary, absent actual present or immedi
ately threatened injury resulting from unlawful govern
mental action. [Id. at 14-15.]

Accordingly, the Supreme Court concluded that there was not
a case or controversy which courts could or should resolve. Four

justices dissented in two separate opinions expressing thoughts
similar to those in Judge Wilkey's Court of Appeals opinion.
Interestingly, shortly after the litigation began, the Secretary
of the Army imposed several limitations on the intelligence sys
tem, and Congress conducted hearings about the intelligence
activities complained of. These facts seemed to have somewhat
influenced the Supreme Court's decision, since Chief Justice
Burger noted that the Army had been engaged in a continuing
review since 1970 that had significantly reduced its activities.
Id. at 8. This congressional review alluded to by Chief Justice
Burger is still in progress, so that the Congress is continuing the
monitoring of Executive action—a role which the Supreme
Court decided was more appropriate for the Congress than for
the courts.
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Search and Seizure, Speech and Debate, the
Christmas Pageant and Watergate

In August of the same year as Thomas and Tatum, 1971, two
Court of Appeals judges passed away—Judge Prettyman on
August 4 and Judge Washington on August 21.
A year later, the court decided an important Fourth Amend
ment case.

Dorman v. United States, 140 U.S. App. D.C. 313, 435 F.2d
385 (1972), an opinion by Judge Leventhal, represents the first
time that an appellate court had ruled that absent special circum
stances, the Fourth Amendment prohibited warrantless entry
into private dwellings to search for suspected felons even where

probable cause for arrest is present. By its ruling in Dorman,
the Court of Appeals laid to rest, at least in this Circuit, consti
tutional conflicts between the police officer's common law privi
lege to arrest without a warrant and the necessity of obtaining a
warrant before private dwellings could be searched to effect such
an arrest. Prior to Dorman, this conflict had not been resolved
on a federal level; however, many states either by statute or
judicial action permitted entries to arrest without warrants.44
While the Supreme Court had not ruled directly on this issue,45
Mr. Justice Harlan, in Jones v. United States, 357 U.S. 493
(1958), noted that forcible, night-time entries to make arrests
where warrants could have been obtained raised a "grave consti
tutional question." Id. at 499-500. After Dorman, the issue was
raised again by Mr. Justice Stewart in his opinion in Coolidge v.
New Hampshire, 403 U.S. 443 (1972), but even after raising the
issue and citing Dorman and its holding, the Supreme Court
still declined to make a definitive ruling on the issue. Coolidge v.
New Hampshire, supra, 403 U.S. at 481. 40

44 Some 37 states had by statute permitted either forcible or non-forcible entry
to make arrests.
15 In Ker v. California, 374 U.S. 23 (1968), the Supreme Court had before it a
statute which permitted warrantless entry; however, at issue was the manner of
entry, and the warrantless nature was not considered.
48 In Johnson v. Louisiana, 406 U.S. 356 (1972), the Court had another
opportunity to rule on the issue, but this time it was ignored completely.
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The real precedential impact of Dorman, however, does not
rest solely with the constitutional aspects of the decision. The
Court of Appeals, once finding that a warrant was required, went
on to outline circumstances under which the warrant require
ment might be dispensed with. Focusing on the circumstances
that the Supreme Court outlined in upholding a warrantless
search in Warden v. Hoyden, 387 U.S. 294 (1967), six considera
tions were set forth in Dorman which when weighed together
could provide what was defined as "exigent circumstances,"

consequently alleviating the necessity of obtaining a warrant.
These considerations were:

1 . a grave offense must be involved, particularly one
of violence;
2. the suspect must be reasonably believed to be
armed;
3. there must be a clear showing of probable cause;
4. there must be a strong reason to believe that the
suspect is on the premises being entered;
5. there must be a likelihood of escape; and
6. the circumstances of the entry must be considered,
the more peaceable the entry the more reasonable the
police action.

These criteria have been adopted by the District of Columbia
Court of Appeals,47 several other Circuits48 and several States.40
Even in situations where the Dorman approach was not specifi
cally employed, courts have applied these criteria in determining
the validity of searches/'0 The most unique factor about Dorman
is that some six years after the decision was rendered, it remains
the only cogent analysis of this area of Fourth Amendment law
and without substantial challenge.
That same year, the court decided a case involving both the
District's schools and the Congress. Doe v. McMillan, 148 U.S.
App. D.C. 280, 459 F.2d 1304 (1972), aff'd in part and remanded,
412 U.S. 306 (1973).

47 Dunston v. United States, 315 A.2d 564 (D.C.C.A. 1974).
48 Vance v. North Carolina, 432 F.2d 984 (4th Cir. 1970); United States v.
Shye, 492 F.2d 886 (6th Cir. 1974); Salvador v. United States, 505 F.2d 1348 (8th
Cir. 1974); and United States v. Phillips, 487 F.2d 1131 (9th Cir. 1974).
"Nilson v. State, 272 Md. 179, 185-191, 321 A.2d 301, 304-308 (1974); Com
monwealth v. Forde, 329 N.E. 2d 717 (Mass. 1975); Stuck v. State, 255 Ind. 350,
264 N.E.2d 611 (1972); See also, People v. Moreno, 491 P.2d (Colo. 1971); State
v. Johnson, 232 N.W.2d 477 (Iowa 1975).
so See United States v. Wysocki, 457 F.2d 1150, 1159-60 (5th Cir. 1972).
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Pursuant to a resolution of the House of Representatives au

thorizing it to investigate the operations of governmental units
of the District of Columbia and directing it to report its findings
and recommendations to the full House, a Special Select Com
mittee of the House Committee on the District of Columbia sub
mitted to the Speaker of the House a report on the public school
system of the District. The 450 page report 51 contained, among
its supporting data, 45 pages of material specifically referring to
named students at a junior high school which contained copies
of student absentee lists, student disciplinary problems and
student test results. The report was ordered printed and dis
tributed by the Government Printing Office, in accordance with
the applicable federal statutes. See 44 U.S.C. §§ 501, 701 (1970).
Appellants, parents of some of the named children, brought
suit, under fictitious names to preserve their anonymity, seeking
compensatory and punitive damages for invasion of privacy, a
declaratory judgment and an order enjoining further publication
and distribution of the objectionable material and an order
recalling the reports for deletion of the objectionable matter.52
The District Court denied appellants' motion for temporary
relief and dismissed the complaint against all individual defend
ants on the ground that (1) the acts complained of were abso

lutely privileged, and (2) it lacked jurisdiction over the claim

against the United States, since appellants had not exhausted
their administrative remedies as required by 28 U.S.C. § 2675(a)
(1970). On appeal, the Court of Appeals affirmed in a two-to-one
decision, holding that the Speech and Debate Clause, Art. I,
Section 6, absolutely immunized the members of Congress, their

aides and consultants, and the printing officials, and that the
District of Columbia officials and legislative employees were
entitled to absolute official immunity because they were perform
ing discretionary acts within the scope of their authority.
The court, in an opinion by Judge MacKinnon, initially
recognized the exclusive legislative authority over the District of

51 Investigation and Study of the Public School System of the District of
Columbia (Report of the Committee on the District of Columbia, House of
Representatives), H.R. Rep. No. 91-1681, 91st Cong., 2d Sess. (1970). This
report was prepared pursuant to H. Res. 76, 91st Cong., 1st Sess., 115 Cong. Rec.
2784 (1969).
52 Named as defendants were the chairman and members of the Committee;
the clerk, staff director and counsel for the Committee; a consultant and in
vestigator for the Committee; the Superintendent of Documents and The
Public Printer; the Board of Education and various officials of the District of
Columbia School System; and the United States.
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Columbia with which Congress was vested by virtue of Article I,
Section 8, of the Constitution and the concommitant broad in
vestigative authority, citing its earlier ruling in Barsky v. United
States, 83 U.S. App. D.C. 127, 167 F.2d 241, cert, denied, 334
U.S. 843 (1948). However, the court did not reach the merits of
appellants' claims, since it bottomed the dismissal on grounds of
constitutional immuity. Relying on the Supreme Court's broad
construction of the Speech and Debate Clause protection, e.g.,
Powell v. McCormack, 395 U.S. 486, 502 (1969); United States v.
Johnson, 383 U.S. 169, 180 (1966); Tenaly v. Breedlove, 341
U.S. 367, 276 (1951); Kilbourn v. Thompson, 103 U.S. 168, 204
(1881), the court applied the Clause as an absolute immunity to
the legislators themselves, and congressional employees and offi
cers acting pursuant to and in furtherance of a proper legislative
purpose. The determinant of whether the acts were "legislative
acts," while clearly subject to judicial review, indulged the pre
sumption that actions fairly deemed within the legislative pro
vince would be accorded this status, and that due deference
should be given to Congress in defining its limits.63
The court did not, however, rely wholly on the Speech and
Debate Clause immunity in affirming the dismissal, since it found
the separation of powers doctrine persuasive authority for the

District Court's refusal to enjoin publication and distribution of
the report. In view of the assurance by appellees that no re
publication or further distribution of the report was intended,

coupled with the vague allegations of anticipated prejudice by
appellants, the court affirmed the judicial restraint of the District
Court, since "any other determination would have caused need
less friction between separate and independent departments of
the Federal Government." 459 F.2d at 1316. 54 Finally, the court

58 Judges Miller and MacKinnon formed the majority; Judge Wright dis
sented. In his dissenting opinion, Judge Wright agreed with the constitutional
immunity vested in members of Congress, but he construed the Supreme Court's
decisions in Dombrowski v. Eastland, 387 U.S. 82 (1967), Kilbourn v. Thomp
son, supra, and Powell v McCormack, supra, to restrict the scope of such im
munity to legislators and not their employees and agents.
54 The power of judicial review in the context of the political question doc
trine was recognized in Kilbourne v. Thompson, supra, and carefully deliniated
in the Supreme Court's seminal opinion in Baker v. Carr, 369 U.S. 186, 217
(1962). See also Powell v. McCormack, supra. While Judge MacKinnon's opin
ion for the court in Doe did not expressly rely on the application of the Baker
analysis, Judge Wright's dissenting opinion took issue with the majority, since
he felt that the Baker requirements had not been met to foreclose judicial in
quiry under the separation of powers doctrine. Compare, Davis v. tchord, 143
U.S. App. D.C. 183, 442 F.2d 1207 (1970).
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applied the official immunity doctrine of Ban v. Mateo, 360 U.S.
564 (1959), to state that all District of Columbia officials and
legislative employees, including school officials, were entitled to
absolute official immunity because they had been performing dis
cretionary acts within the scope of their authority. Applying a

two-pronged test, e.g., (1) whether the individuals were perform
ing acts within the scope of their official duties and (2) whether
the acts undertaken required the exercise of discretion, the court
found that the local officials had engaged in conduct in further
ance of a duly authorized congressional function.55 Since the
"threat of litigation would impede the official to whom it was
assigned," David v. Cohen, 132 U.S. App. D.C. 333, 337, 407 F.2d
1268, 1272 (1968), the pertinent actions undertaken were discre

tionary, not ministerial, in nature.50
The Supreme Court affirmed the dismissal as to the congress
men, their aides and their consultants on speech or debate

grounds, and also affirmed, without discussion, the dismissal as
to the school officials on official immunity grounds.57 However,
insofar as the question of absolute immunity for those persons
responsible for printing and distributing the report— the Public
Printer and Superintendent of Documents— the Court ruled that
the Speech and Debate Clause does not afford absolute immunity
to persons whose function, which is not part of the legislative
process, is to publicly distribute materials that allegedly infringe
upon the rights of individuals. Further, the protection offered

by the official immunity doctrine of Barr v. Mateo, supra, to those
who publish and distribute the report is viable only to the extent
that they served legitimate legislative functions in doing so. The
Court therefore held that the Court of Appeals erred in applying
an absolute immunity theory to these individuals and remanded

55 The court placed heavy emphasis on the duty of local officials to cooperate
with Congress in its conduct of an official investigation as a justification for- the
District officials' involvement. See Watkins v. United States, 354 U.S. 178, 187
(1957); Cooper v. O'Conner, 66 App. D.C. 100, 104, 99 F.2d 135, 139 (1938). The
basic rationale underlying the theory of official immunity is the opinion of
Judge Learned Hand in Gregore v. Riddle, 177 F.2d 579, 581 (2d Cir. 1949), and
judge MacKinnon cited it extensively in his application of the doctrine.
r,r>In a rather sweeping final footnote, the court suggested that the remedy for
an official abuse of power lay not in the courts but rather with Congress and the
general public, citing Rarenblatt v. United States, 360 U.S. 109, 132-133 (1959).
57 Mr. Justice White delivered the opinion of the Court in which Justices
Douglas, Brennan, Marshall and Powell joined. Justice Douglas wrote a con
curring opinion, and Justices Blackmun and Rehnquist filed opinions concur
ring in part and dissenting in part, in which they were joined by Chief Justice
Burger and Justice Stewart.
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the case for such a determination, since the record below was
unclear on this issue.

1972 was momentous in still another respect.
The arrest of five men inside the Watergate offices of the
Democratic National Committee in the early morning hours of

June 17, 1972, set in motion a chain of events which was to have
profound national consequences. The so-called Watergate affair
generated a number of cases which came before the District of
Columbia Circuit for resolution. In Nixon v. Sirica, 159 U.S.
App. D.C. 58, 487 F.2d 700 (1973), the court was presented with
issues which were perhaps the most significant of those raised by
the Watergate episode, and its decision had both immediate and

far-reaching consequences.
The case arose from the issuance of a subpoena duces tecum in
connection with the June 5, 1972, grand jury's investigation into
Watergate. The subpoena, issued July 25, 1973, was directed to
the President and called for the production of tape recordings
of certain meetings and telephone conversations which had taken

place between the President and his advisors in the period from

June 20, 1972, to April 15, 1973. The President refused to com
ply with the subpoena, informing the District Court by letter
that he had concluded "It would be inconsistent with the public
interest and with the Constitutional position of the Presidency
to make available recordings of meetings and telephone conversa
tions in which [he] was a participant

* * *." 487 F.2d at
704-705.

Following proceedings on an order to show cause why the sub
poenaed materials should not be produced, the District Court
issued an order on August 29, 1973, requiring the President to
produce the subpoenaed materials for in camera inspection. Roth
the President and the Special Prosecutor filed petitions for re
view of the order in the Court of Appeals. Because of the public
interest in prompt resolution of this matter, the court ordered

briefing on an expedited schedule, and set oral argument for

September 11, 1973, before a seven-judge en banc court (Judges
Tamm and Robb having recused themselves from all Watergate-
related cases).
The President contended, as he had in the court below, that
the courts lacked jurisdiction to compel the President to comply
with a subpoena, and that compelled disclosure of the tape re
cordings would result in "severe and irreparable" damage "to
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the institution of the Presidency" and would violate the consti
tutional doctrine of separation of powers. In response, the
Special Prosecutor contended that the courts have final authority
to determine whether the Executive can be required to produce
evidence for use in a judicial proceeding and that the President
is not absolutely immune from orders requiring him to comply
with constitutional duties. Although he acknowledged that the
courts had recognized a qualified privilege for confidential dis
cussions among executive officials, the Special Prosecutor argued
that the privilege did not apply where there was reason to believe
that the discussions had involved criminal activity, and that the
grand jury's need for the subpoenaed materials outweighed the

public interest which might be served by their continued con
fidentiality. The Special Prosecutor also argued that any privi
lege as to the subpoenaed recordings had been waived by the
President's consent to other disclosures of the content of those
discussions.

Two days after oral argument, the court issued a Memoran
dum calling upon the parties to explore the possibility of reach
ing a voluntary agreement on submitting portions of the record

ings to the grand jury, and thereby avoid a needless constitutional
adjudication. One week later, however, counsel for both sides
informed the court that attempts to reach a settlement had been
fruitless, and a constitutional ruling become unavoidable. On
October 12, the court issued an en banc, per curiam opinion
approving the District Court's order, but clarifying and modify
ing the standards which were to govern the in camera inspection.
The court's opinion addressed the claims which had been
raised by the President seriatim. It first ruled that a President is
not immune from judicial orders requiring the production of
evidence for a judicial proceeding. It stated that "[sovereignty
remains at all times with the people, and they do not forfeit
through elections the right to have the law construed against and
applied to every citizen." Id. at 711. Citing the

"
longstanding

principle' that the grand jury 'has a right to every man's evi
dence' * * *" (id. at 712) and noting that "the courts have re
peatedly asserted that the applicability of [executive] privilege is
in the end for them and not the Executive to decide" (id. at 713),
the court next concluded that the "President's privilege can
not * * * be deemed absolute." Id. at 716.
The court did find that because of the public interest in main
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taining the confidentiality of conversations that occur during the
performance of the President's duties, such conversations are

"presumptively privileged." Id. at 717. Nonetheless, it con
cluded that this "presumption of privilege must fail" in view of
the compelling need demonstrated by the grand jury for the

subpoenaed recordings, a demonstration which was made pos
sible by "unique circumstances." In this regard, the court con
sidered highly significant both the fact that the President had
permitted public testimony concerning the conversations, and
that this testimony had, in turn, substantially diminished any
further interest in maintaining confidentiality. Finally, the court
emphasized that the standard to be used by the District Court in
screening the tapes was only to be one of relevance to the grand
jury's investigation, and not whether the President was engaged
in performing his constitutional duties.

The court stayed its order for five days to permit the seeking
of review of the issues in the Supreme Court, and reaffirmed its
hope that the President would "find it possible to reach some
agreement with the Special Prosecutor as to what portions of
the subpoenaed evidence are necessary to the grand jury's task."
Id. at 719. However, the President neither sought Supreme
Court review nor reached agreement with Special Prosecutor
Cox, but instead announced the so-called "Stennis compromise."
Eight days following the Court of Appeals decision, Mr. Cox was
fired after accusing the President of refusing to comply with the
court's decree, and the Attorney General and Deputy Attorney
General resigned in protest. Nonetheless, in large part because
of the overwhelming public reaction to these events, counsel for
the President ultimately informed the District Court on October
23, 1973, that his client would abide by the Court of Appeals'
ruling.
Nine months later, the Supreme Court was presented with
issues fundamentally the same as those addressed by the Court of
Appeals in Nixon v. Sirica, in the context of ruling upon the
President's assertion of privilege over further recordings sub
poenaed for use at the trial of the indictment which had been
returned by the grand jury. In United States v. Nixon, 418 U.S.
683 (1974), the Court unanimously reached many of the same
conclusions earlier announced by the Court of Appeals: that
neither the doctrine of separation of powers, nor the need for
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confidentiality of high level communications, could sustain an

absolute unqualified presidential privilege of immunity from
judicial process; that the public interest in confidentiality of high
level communications justifies according a presumptive privilege
to presidential conversations; but that the legitimate needs of
the judicial process might outweigh an assertion of presidential
privilege. As in Nixon v. Sirica, the Court ruled that a sufficient
showing of need had been made to require that the subpoenaed
recordings be transmitted to the District Court for an in camera
inspection to determine their relevance to, and admissibility in,

the pending judicial proceedings. Compliance with the Supreme
Court's order was, in many respects, ultimately responsible for
President Nixon's resignation from office on August 9, 1974.
Throughout its opinion in Nixon v. Sirica, the Court of Ap
peals emphasized the extraordinary nature of the case, and the
fact that its order represented an "unusual and limited require
ment that the President produce material evidence." The appeals
arising from the prosecution of the original seven Watergate
defendants posed a wide variety of somewhat less extraordinary,
though frequently novel, issues for the court's resolution. In
view of the overall importance of the Watergate matter, the court
determined that these appeals should also be given en banc
consideration.

The first of these appeals to come before the court was George
Gordon Liddy's attempt to seek reversal of an order of civil
contempt. Liddy, who had been sentenced for his conviction
in the break-in of the Democratic National Committee, was ad
judged in civil contempt by the District Court for refusing to
testify before the grand jury after being granted use immunity.
He was ordered confined, and execution of sentence in the crimi
nal case was suspended during his confinement for civil con
tempt. In two separate opinions, the Court of Appeals affirmed
the action of the District Court. In re Liddy, 165 U.S. App. D.C.
254, 506 F.2d 1293 (1974), rejected the claims that Liddy's
alleged "special status" before the grand jury as defendant, ap
pellant or target entitled him to remain silent despite the grant
of use immunity. The court distinguished its earlier ruling in
Frank v. United States, 120 U.S. App. D.C. 392, 347 F.2d 486,
cert, dismissed, 382 U.S. 923 (1965), that a defendant whose

appeal was pending could not be required to testify before the
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grand jury pursuant to a grant of transactional immunity, on the
grounds that the immunity statute considered there had provided
that the witness could not be subjected to any penalty for or on
account of a transaction concerning which he had been com

pelled to testify. The court reasoned that since the use immunity
statute provided protection commensurate with the Fifth Amend
ment privilege without precluding further prosecution (e.g.,
retrial), Liddy's status as a defendant with an appeal pending
was irrelevant to the validity of the use immunity grant. The
court also ruled that "potential defendants" are not excluded
from the ambit of the immunity statute.
In United States v. Liddy, 166 U.S. App. D.C. 289, 510 F.2d
669 (1974), cert, denied, 420 U.S. 980 (1975), the court addressed
the previously undecided issue of whether a District Court has
authority to interrupt the execution of a defendant's sentence on
an indictment pending confinement for civil contempt. In hold
ing that the District Court had the power to suspend the execu
tion of Liddy's sentence, the Court of Appeals concluded that
under the Lange-Benz line of decisions,58 the District Court had
power to amend the criminal sentence; that 18 U.S.C. § 3568
was not intended to impose rigid calculation of a sentence apart
from its commencement date; that the pendency of an appeal
does not deprive the trial court of jurisdiction to change the
term; and that, in view of the defects apparent in the alternative
remedies of criminal contempt and coercive fines, the District
Court had acted properly both in imposing the criminal con
tempt sanction and in effectuating that sanction by suspending
execution of the criminal sentence. Both the Seventh r,n and
Eighth 80 Circuits have since reached similar conclusions.
The Court of Appeals also affirmed Liddy's conviction on
criminal charges arising from the Watergate entry, rejecting
arguments that the trial judge had erred in refusing to individu
ally examine all prospective veniremen who had heard anything
about the case, and that various alleged errors in the admission
of evidence had prejudiced Liddy's right to a fair trial. United

58 Ex parte Lange, 85 U.S. (18 Wall) 163 (1873); United States v. Bent, 282
U.S. 504 (1931).
59 Anglin v. Johnson, 504 F.2d 1165 (7th Cir. 1974), cert, denied, 420 U.S. 962
(1975).
60Martin v. United States, 517 F.2d 906 (8th Cir.), cert, denied, 423 U.S. 856
(1975).
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States v. Liddy, 166 U.S. App. D.C. 95, 509 F.2d 428 (1974),
cert, denied, 420 U.S. 911 (1975). The conviction of James
McCord was similarly affirmed. United States v. McCord, 166
U.S. App. D.C. 1, 509 F.2d 334 (1974), cert, denied, 421 U.S. 930

(1975). Unlike Liddy, McCord based his appeal not upon alleged
trial errors, but rather upon the claim that "newly discovered
evidence" relative to the Watergate affair demonstrated that he

had defenses which would relieve him of criminal liability and
that he had been unfairly deprived of raising those defenses. The
court ruled, however, that much of the so-called "newly dis
covered evidence" was both cumulative of that known to McCord
at the time of his trial and unrelated to the central question of
his guilt or innocence, and that McCord had failed to present
reasons sufficient to excuse his failure to raise his alleged defenses
at trial.

Liddy and McCord were the only two of the original Water
gate defendants to be convicted following trial. Their five co-
defendants to be convicted had entered guilty pleas, which, in
September 1974, they sought to withdraw. The court affirmed
the District Court's refusal to permit withdrawal of these pleas.
United States v. Hunt, 168 U.S. App. D.C. 374, 514 F.2d 270
(1975); United States v. Barker, 168 U.S. App. D.C. 312, 514 F.2d
208, cert, denied, 421 U.S. 1013 (1975). In United States v.
Barker, the court considered the withdrawal motions of the so-
called "foot soldiers" of the Watergate affair, who argued that, at
the time of the break-in, they had believed the operation to be a
national security mission authorized by a government agency, and
that they had entered their pleas in the sincere but erroneous
belief that national security considerations required that they
do so. Despite these claims, the court ruled that the denial of
their motions was not an abuse of discretion under the standard
of "fairness and justice" which the court found applicable to
withdrawal motions made after provisional sentencing under
18 U.S.C. § 4208(b). Important to the court's ruling were its
findings that the defendants' pleas had been voluntary and know

ing, that they had deliberately and repeatedly deceived the lower
court on allocution, that withdrawal of the pleas eight months
after their entry would prejudice the Government, and that the
defendants' alleged subjective belief that national security con
sideration required their pleas was objectively unreasonable.
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In arriving at its decision, the court did not reach the question
of whether defendants' alleged belief that the break-in was autho
rized constituted a legally cognizable defense. However, this

question was discussed in Chief Judge Bazelon's concurring
opinion, and in Judge Wilkey's and Judge MacKinnon's dissents.
Significantly, each of these judges, albeit on somewhat different

grounds, concluded that the defendants' assertion of a mistaken
but reasonable belief in official authorization for their actions
was sufficiently analogous to recognized mistake of fact or law
defenses as to warrant recognition as a legally cognizable defense.

In 1973, the year following Nixon v. Sirica, the court faced a
unique religious issue in Allen v. Morton, 161 U.S. App. D.C.
239, 495 F.2d65.
In this case, described by one of the Circuit Judges as "* * *

disposed to perplex, confuse, and even frustrate, so sensitive and

complex are the issues it presents" (495 F.2d at 68 (Tamm, J.
,

concurring opinion)), the court was called upon to consider a

challenge to the government's participation in the annual Christ
mas Pageant of Peace. Suit had been brought by an Episcopal
minister, an atheist, the president of an "ethical union," a rabbi,
and a Roman Catholic priest seeking to enjoin construction and
maintenance of the creche, one of the displays in the Pageant
which depicted a life-size Nativity scene, as a violation of the
Establishment and Free Exercise Clauses of the Constitution.01

The Pageant, conducted each year on federal parkland adja
cent to the White House at the approximate time of the celebra
tion of the national legal holiday of Christmas, also included the
National Christmas Tree lighted each year by the President.
Nearby were 57 other lighted and decorated Christmas trees

representing the 50 states and seven of the territories of the
United States. Also present were reindeer, borrowed for the
occasion from the National Zoo, and a burning yule log. A

stage was erected for ceremonial events, including singing of
traditional Christmas carols. The Pageant, which had evolved in
1954 as a vehicle for bolstering tourism in the District of Colum
bia, was cosponsored by the National Park Service and by the
Christmas Pageant of Peace, Inc., a nonsectarian, nonpartisan

61 The case had previously been before the court, at which time it was held,
inter alia, that the plaintiffs had standing to bring the suit. Allen v. Hikel, 138
U.S. App. D.C. 31, 424 F.2d 944 (1970).
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civic organization promoted by the Washington Board of Trade.
The government provided labor assistance in the assembly, dis

mantling, cleaning and restoration of the Pageant site involving
an expenditure of nearly $75,000, but it refrained from supply
ing any assistance in the assembly, storage, or maintenance of the
creche.

The Court of Appeals, in a per curiam opinion, further eluci
dated by separate concurring opinions of Judges Tamm and
Leventhal, held that the government's participation in the
Pageant, through membership in planning and organization
committees, violated the "entanglement" test of the Establish
ment Clause. The court remanded the case for further proceed
ings, stating that if the creche, concededly the only non-secular
display in the Pageant, were to be eliminated, no further legal
question would arise. If the creche were to be retained, however,
and the government terminated all sponsorship or connection
with the Pageant, the government would be required to assure
that appropriate plaques, clearly stating that the government in
no way sponsored the Pageant, be prominently displayed. If the
creche were to be retained and the government wished to con
tinue a connection with the Pageant limited to the financial aid
presently provided or technical sponsorship, the government
would be required to promulgate new regulations grounded on
neutral principles and criteria that would assure nondiscrimina
tory definition of the events that would be afforded similar gov
ernment aid or technical sponsorship, and, again, appropriate
plaques would have to be displayed.
The court's resolution of the dispute rested upon the applica
tion of a three-part test to determine, first, the "purpose" and,
second, the "primary effect" of the challenged activity, and then,
third, to ascertain whether the government's role constituted
"excessive entanglement" between church and state.

The court found that the "purpose" of the Pageant was pri
marily secular in nature, i.e., to provide a colorful event during
the Christmas season which would attract visitors and thereby
increase the business of local merchants. Although the creche
was obviously a religious symbol, the court concluded that it was
utilized neither to promote nor profane any religion but was
simply intended to be reverential to the "religious heritage"

aspect of Christmas.
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Since the court was to hold that the role played by various
government officials in the planning and organizational commit
tees was impermissible under the "excessive entanglement" test,
it limited its consideration of the "primary effect" test to the
government's sponsorship of, and provision of labor and equip
ment to, the Pageant. The court concluded that the Pageant was
not the type of institution in which religion is so pervasive that a
substantial portion of its functions subsumed in a religious mis
sion. Although the creche was conceded to be a "patently re
ligious symbol," the court found that, since the creche was only
one of many integral displays and was manifestly utilized only to
emphasize the religious heritage aspect of Christmas, the plain
tiffs had failed to carry the burden of proof under the "primary
effect" test. The court stated that application of the test involved
a "balancing" of factors, such as the degree of sectarianism in the
event, the extent of the government's involvement, and the con
trols placed thereon.

In drawing the line in this case, the court was particularly im
pressed by the secularized nature of the Pageant, and, to a certain
degree, the Christmas holiday season, itself, as well as the limited
purpose for which the creche was included (as set forth in ex
planatory plaques), the fact that the government's involvement
in the Pageant was limited to non-creche aspects, and the fact
that the creche was an integral part of an event otherwise wholly
secular in nature. Accordingly, the Court concluded that, at
most, the Pageant had a "remote and incidental" effect, rather
than a "primary effect," advantageous to religion.
The next year, the court decided another Watergate-related
case, Senate Select Committee v. Nixon, 162 U.S. App. D.C. 183,
498 F.2d 725 (1974).
On February 7, 1973, the Senate passed Senate Resolution 60,
which created the Senate Select Committee on Presidential Cam

paign Activities and empowered it to investigate "illegal, im

proper and unethical activities" which occurred during the 1972
presidential campaign and to determine the necessity of new

legislation to protect the electoral process. The investigation was
spurred on by the conviction of the "Watergate burglars," who
had broken into the offices of the Democratic National Com
mittee eight months earlier as well as by the growing public de
mand for a full investigation.
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During the course of the investigation, as more and more
information was gleaned from generally minor witnesses, indica
tions became stronger that the plans for the burglary, if not

approved, were at least known, by high government officials.
After John Dean, one of the President's advisors, had testified
at length and in great detail to both the conspiracy of silence and
the cover-up subsequent to the burglary, which testimony

strongly hinted at knowledge and complicity on the part of the
President and his immediate staff, it became paramount either to
corroborate or to discount the testimony so that investigative
resources and energies could be appropriately focused.

During the course of numerous interviews with John Dean,
he had hinted at the remote possibility that the April 15th con
versation he had with the President had been preserved, but
there was no firm evidence of this fact. It was only during a
witness interview with Alexander Butterfield the Friday before
the Monday he testified before the full Committee that one of the
counsel present casually asked Mr. Butterfield whether conversa
tions with the President were recorded. When he answered that
a recording system did in fact exist, the stunned silence that fol
lowed bespoke the serious implications the answer had. The
ultimate corroboration the Committee had been seeking for so
long was at least existent, if not available.
When informal efforts to gain access to these tapes failed, as
was expected, the Committee, pursuant to Section 3(a)(5) of its
Resolution, issued a subpoena for five of the taped conversations
in which John Dean and the President had engaged. The Presi
dent again refused to comply and invoked executive privilege
with respect to the documents sought. The Committee then sued
to enforce the subpoena in the United States District Court for
the District of Columbia. This action was taken, rather than
seeking to hold the President in contempt of Congress, out of
deference and respect for the Presidency.
The Committee's motion for summary judgment was denied,
and on October 17, 1973, the District Court dismissed the action
for want of statutory subject matter jurisdiction. 366 F. Supp. 51.
The Committee appealed the dismissal, but later moved for a
stay of the appeal since the Senate in the meantime had passed
Public Law No. 93-190, 28 U.S.C. 1364, which authorized the
Committee to issue subpoenas to the President and to sue in
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District Court for their enforcement. The case was remanded
to the District Court for further consideration in light of the new
jurisdictional statute. While that action was pending, the United
States Court of Appeals decided Nixon v. Sirica, supra, which
set forth the guidelines for invocation of the executive privilege
where the Special Prosecutor had also sought to enforce his sub

poena on behalf of the grand jury.
On remand the District Court ordered the Special Prosecutor
to submit a statement as to the effect compliance with the Com
mittee's subpoena would have on pending criminal investiga
tions, and it further ordered the President to submit a particu
larized statement defining the lack of public interest the tapes
had. On February 8, 1974, the District Court found that the
issues presented were justifiable, but also found that the Com
mittee had failed to demonstrate a pressing need for the sub

poenaed tapes or that further public hearings on the contents of
the tapes would be in the public interest. More importantly, it
rejected the broad claim of executive privilege claimed by the
President. Lastly, because the grand jury was investigating the
same tapes, the court assigned priority to the criminal process
rather than the Committee's need.

On appeal from this order, the Court of Appeals compared the
need of the grand jury and the court's power to aid the grand
jury's investigation on the one hand, with the need of the Com
mittee on the other. It noted that the Committee had failed to
make the required showing of its need in light of the fact that the
grand jury was conducting an investigation and the House Com
mittee on the Judiciary had begun inquiry into Presidential im
peachment. Since the objectives of the two committees over

lapped, and since the Judiciary Committee already had copies of
the tapes, the cumulative nature of the investigations all but pre
cluded the Senate Committee from showing that the materials
were critical to the performance of its legislative functions. Con
sequently, the District Court's order dismissing the Committee's
action was affirmed.

Certiorari was not sought because the Committee was in the
process of writing its final report and of concluding its
investigation.
In the last two years, the Court of Appeals has issued three
major opinions in the field of electronic surveillance.
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In United States v. James, 161 U.S. App. D.C. 88, 494 F.2d
1007, cert, denied, 419 U.S. 1020 (1974), the court ruled for the
first time on the constitutionality of the recently-enacted wiretap
statute. The electronic surveillance undertaken in this case was
pursuant to one of the first court orders issued on authority of
that statute, and federal agents intercepted more than 5000 tele

phone calls during the 49-day tap.
On authority of decisions in five other Circuits, the Court of
Appeals, speaking through Judge Robb, upheld the facial con
stitutionality of the statute. Anticipating the decision of the
Supreme Court in Giordano v. United States, 416 U.S. 505
(1974), the court also held that the applications for authority to

intercept wire communications were valid.
The major issue in the case concerned the defendants' conten
tion that the agents had not complied with 18 U.S.C. § 2518(5),
which requires that efforts be made to minimize the interception
of communications not concerning illegal behavior. Noting that
the minimization requirement would be satisfied if the agents
had shown a high regard for the right of privacy and acted reason
ably to avoid unnecessary interception, the court identified the

following four factors to determine whether the minimization
requirement had been met:

(1) the scope of the criminal enterprise under inves
tigation;

(2) the location and operation of the subject tele
phone;

(3) the government's expectations of the content of
the calls; and

(4) the degree of judicial supervision by the au
thorizing judge.

The court concluded that, notwithstanding the fact that agents
had intercepted and recorded all calls during the period of the
tap, the government had nonetheless complied with the mini
mization requirement. Evidence upon which application for a

court order was made thoroughly documented the extensive

scope of the narcotics conspiracy under investigation. Early
interceptions made it clear that the subject telephone was used
almost exclusively for illegal narcotics transactions. Calls came
in during all hours of the day and night at the rate of one every
ten minutes, and participants in the conspiracy were admonished
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to use the telephone only for narcotics transactions. Numerous
written and oral reports were submitted by government agents
periodically to the authorizing judge. The court concluded that
"the telephones in this case were used almost exclusively to con
duct illegal transactions; any personal conversations were mere

specks in the torrent of conspiratorial communications." 494
F.2datl023.
The appropriate construction of the minimization require
ment came before the court again in United States v. Scott,
170 U.S. App. D.C. 158, 516 F.2d 751 (1975), cert, denied,
425 U.S. 917 (1976). The Scott case has had a long and tortuous
history since indictments were filed in 1970. Also involving a
sophisticated narcotics conspiracy in which all the telephone
calls had been intercepted during the electronic surveillance
period, the case had been pending in the Court of Appeals at
the time of the James decision. Although the District Court
had ruled that all of the evidence obtained pursuant to the
tap should be suppressed because the federal agents had not

complied with the minimization requirement, the case was re
manded for reconsideration in light of James. 504 F.2d 194

(1974).
On remand, the District Court again ordered all the evidence
suppressed —a decision that was reversed by the Court of Appeals
in an opinion by Judge MacKinnon. 516 F.2d 751. Applying
the standards articulated in James, the court concluded that the
minimization standard had been met. The only feasible approach
to minimization is the gradual development, during the execu
tion of a particular wiretap order, of categories of calls which
most likely will not produce information relevant to the investi
gation. The court was unable to find any such category of con
versation which would have required the institution of a mini
mization procedure.
In its view, the "subjective intent of the monitoring agents is
not a sound basis for evaluating the legality of the seizure."
While good faith is one factor to be weighed, the ultimate deci
sion must be based upon the reasonableness of the actual inter

ceptions—a determination that requires an after-the-fact analysis
of intercepted conversations.

On defendants' petition for rehearing en banc, four members
of the court argued that after-the-fact analysis of actual intercep
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tions "fatally undermines the force of the minimization require
ment." Although it was argued that the James and Scott opinions
are inconsistent, the Supreme Court declined to review the Scott
case.

The minimization requirement is likely to provide the key to
any analysis by the Supreme Court of the constitutionality of
Title III. The James and Scott opinions loom as the most com
prehensive and yet provocative interpretations of that statutory
language and will likely have an important impact upon the
development of the law in this area.

In the third electronic surveillance case, momentous issues of
constitutional law and statutory construction came before the
court in Zweibon v. Mitchell, 170 U.S. App. D.C. 1, 516 F.2d
594 (1975), cert, denied, 425 U.S. 944 (1976). The result was
six different opinions that address issues going to the heart of

the Fourth Amendment.
Sixteen members of the Jewish Defense League ("JDL")
brought suit against the Attorney General and FBI agents to
recover damages for unlawful electronic surveillance. The
plaintiffs had learned of the surveillance when the government
disclosed during the course of criminal proceedings against

JDL members that the organization had been the subject of
national security electronic surveillance.

The electronic surveillance had been instituted at the direc
tion of the Attorney General, after a request from the Director of
the FBI, during the 25th Session of the United Nations General
Assembly in October 1970. A second authorization was approved
by the Attorney General on January 4, 1971, in response to alle

gations by the FBI that JDL activities against Soviet and Arab
diplomatic institutions included acts of violence. This second
authorization was extended upon representations by the FBI that
it had been able to take effective countermeasures to restrain
demonstrations because of information obtained pursuant to the

electronic surveillance.

On cross-motions for summary judgment, the District Court
reviewed the many diplomatic protests received by the State

Department in response to JDL activities and concluded that the
warrantless electronic surveillance was "a proper exercise of the

President's constitutional authority to conduct the nation's for
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eign relations and his power to protect national security." 363
F. Supp. 936, 942 (1973).
Relying upon United States v. United States District Court,
407 U.S. 297 (1972), Judge Pratt concluded that Title III did not
apply to national security surveillances by the Executive. The
activities of the JDL were viewed as a threat to the continuance
of peaceful relations with the Soviet Union and to the well-being
of American citizens in Moscow. Judge Pratt concluded that

"[n]o prior authorization from a Court is necessary where, as in
this case, electronic surveillances relate to the foreign aspects of
our national security." The surveillances were reasonable and
did not contravene the Fourth Amendment. Summary judgment
was entered in favor of the governmental parties.
After argument to a panel, the Court of Appeals sua sponte
set the case for reargument en banc. In opinions issued on
June 23, 1975, the court reversed the judgment of the District
Court and remanded the case for further proceedings.
A plurality of the court (Judges Wright, Leventhal, Robinson,
and Bazelon) held that the surveillances, while undertaken pur
suant to the President's special responsibility to conduct foreign
affairs, were unconstitutional because the foreign security excep
tion (i

f

any) to the warrant requirement of the Fourth Amend
ment applied only where the subject was the agent of or col

laborating with a foreign power. 516 F.2d at 614. The same
members of the court held that all national security surveillances
that are subject to the warrant requirement must also comply
with most of the procedures established by Title III. More im
portantly to this case, the plurality held that the remedies estab
lished by Title III should apply to unconstitutional exercises of
Presidential power: "the procedures and remedies of the statute
were to completely occupy the wiretapping field except to the

extent the President's powers were rendered constitutionally im

mune from the warrant procedure of the Fourth Amendment." 62

62 This holding has very important practical consequences, notwithstanding
the fact that the plaintiffs admittedly could have sought damages based directly
upon the Fourth Amendment violation. See Bivens v. Six Unknown Named
Agents o

f the Federal Bureau o
f Narcotics, 403 U.S. 388 (1971). Under Bivens,

only compensatory damages could be awarded, defendants could impose a gen
eral "good faith" defense, and jurisdiction would be premised upon 28 U.S.C.

§ 1331, which requires more than $10,000 in controversy. Under the statutory
remedy established by Title III, punitive damages could be recovered in addi
tion to actual damages and only a narrow "good faith" defense is established.
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A different plurality of the court held, however, that a "good
faith" defense to liability would be established if the defendants
could demonstrate "that they had a good faith belief that it was
constitutional to install warrantless wiretaps under the circum
stances of this case; and # * # that this belief was itself reason
able." 516F.2dat594.
Additional opinions were filed: Chief Judge Bazelon would
have held that the "good faith" defense was not available to the
Attorney General. Judge McGowan believed that the JDL sur
veillances fell within the domestic purview of Title III, and he
therefore concurred in the judgment; he disagreed, however,
with the plurality's conclusion that the procedural requirements
of Title III applied to all surveillances that required warrant
authorization. Judge Robb also concurred in the result because
he believed that the case was controlled by United States v.
United States District Court, supra. He agreed with the scope of
the "good faith" defense of Judge Wright's plurality opinion.
Judge Wilkey agreed that the surveillance had been under
taken pursuant to the President's foreign affairs powers and that
the warrantless surveillance nevertheless violated the Fourth
Amendment. He strongly dissented from the plurality's view that
all constitutionally objectionable wiretaps triggered the statutory
remedies established by Title III. Judge MacKinnon essentially
agreed with Judge Wilkey, and Judge Tamm did not participate
in the decision.

Since the case has been remanded to the District Court, it is
difficult to predict whether damages will in fact be awarded.
The plaintiffs sought certiorari on the "good faith" defense issue,
but the defendants argued that review at this time was inappro
priate. It is

,

of course, possible that the Supreme Court will ulti
mately review this decision.

Perhaps the most significant portion of the decision is found
in Judge Wright's discussion of the application of the warrant
requirement to gathering of foreign intelligence. Conceding the
need for such activities, the court reasoned that the warrant

requirement applied unless such a requirement would "unduly
fetter the legitimate functioning of the Government." The
court considered and rejected the following arguments advanced
on behalf of an exception from the warrant requirement: (1) ju

dicial incompetence, (2) security leaks, (3) foreign security wire
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taps are directed at the accumulation of information rather than
at obtaining evidence for a crime as to which the probable cause
standard is well suited, (4) delay, and (5) administrative burden.
The court went so far as to say that "our analysis would suggest
that, absent exigent circumstances, no wiretapping in the area
of foreign affairs should be exempt from prior judicial scrutiny,
irrespective of the justification for the surveillance or the im

portance of the information sought." 516 F.2d at 651. The Su
preme Court expressly reserved this issue in United States v.
United States District Court, supra, 407 U.S. at 321-322. Com

pare United States v. Butenko, 494 F.2d 593 (3d Cir.), cert,
denied, 419 U.S. 881 (1974).
This analysis, combined with holdings that Title III creates a
remedy for unconstitutional surveillance in the foreign intelli
gence area and that civil liability is subject to a "good faith"
defense (which admittedly does not appear in the statute), makes
Zweibon an important decision about which we are likely to hear
a great deal more.
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Quasi-political Problems of the Mid-1970's

During 1974, the court decided an important case brought at
the behest of a United States Senator. Kennedy v. Sampson, 511
F.2d430.
Senator Edward M. Kennedy commenced this action in the
District Court against Arthur F. Sampson, Acting Administrator
of the General Services Administration, and Thomas M. Jones,
Chief of White House Records, challenging the constitutionality
of the pocket veto by the President of S. 3418, 91st Cong., 2d Sess.

(1970), the Family Practice of Medicine Act.
The Act authorized a three-year, $225 million program of
Federal grants to hospitals and medical schools for the purpose
of training family doctors. It had passed both Houses of Congress
on near-unanimous votes. When the ten-day period for presi
dential action on the bill expired on December 25, 1970, how
ever, Congress was on a brief four-day recess for the Christmas
holidays. Senator Kennedy contended that the President's failure
to return the bill under these circumstances did not amount to a
pocket veto under Article I, Section 7, of the Constitution, since
Congress had not finally adjourned.
Following arguments on cross motions for summary judgment,
during which Senator Kennedy appeared pro se to present his
own case, Judge Waddy granted the Senator's motion.
Arguments on appeal were heard on May 31, 1974, by a panel
consisting of Chief Judge Bazelon and Judges Fahy and Tamm.
The court's decision, affirming the order of the District Court,
was announced on August 14, 1974.

Judge Tamm, writing for the court, observed first that Senator
Kennedy had standing to bring the suit "in his capacity as an in
dividual United States Senator who voted in favor of S. 3418,"
since the President's allegedly unconstitutional exercise of the

pocket veto had rendered the Senator's vote in the Senate for the
bill ineffective and had deprived him of his constitutional right
to vote to override the veto—an alleged intrusion by the Presi
dent upon the Senator's participation in Congress which
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amounted to an injury in fact to an interest arguably within the
zone to be protected by Article I, Section 7, of the Constitution.
On the merits, the court held that the bill had become law
without the signature of the President, since the intrasession ad
journment of Congress, unlike the intersession adjournment
considered in the Pocket Veto Case, 279 U.S. 655 (1929), had not
prevented its return. The court reasoned that, with modern
methods of communication, return of a bill during an intrases
sion adjournment did not cause the public uncertainty envi
sioned in the Pocket Veto Case.
Senior Judge Fahy, in a separate concurring opinion in which
Judge Bazelon joined, noted that the interests of an individual
Senator in representing the citizens of a sovereign State and in
participating in the enactment of legislation "do not depend for
their protection upon affirmative approval by the Senate itself
of efforts to obtain judicial relief."
The court's decision left two questions unanswered: As to
standing, can a member of Congress complain that officials of the
Executive Branch have failed properly to implement a statute in
the manner Congress intended? As to the pocket veto, may the
President employ the pocket veto during an intersession recess
of Congress?
The first question arose in the context of two subsequent suits.
In one, Representatives Louis Stokes and Bella Abzug charged
various officials of the Executive Branch, including the President,
with exceeding their statutory authority by spending public
funds, which had been appropriated for the President's protec
tion, upon improvements on his private property. In the other
action, eleven members of the House charged officials of the Ex
ecutive Branch with exceeding their statutory authority by grant
ing to private parties licenses to use patents and inventions ob
tained at public expense. In both suits, the members of Congress
relied upon Kennedy v. Sampson for the proposition that they
had standing to complain of actions of the Executive Branch—
such as failure properly to execute the law—which effectively
nullify their votes as legislators. In response, the Justice Depart
ment argued that Kennedy v. Sampson should be limited to in
stances where the Executive Branch allegedly had interfered with
the lawmaking process, reserved to Congress in Article I of the
Constitution, but that a failure properly to execute the law
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(reserved to the Execution in Article II) did not interfere with
the process of enacting legislation.
The question remains unsettled. In both of the above-
mentioned cases, the Court of Appeals ruled against the members
of Congress, but did so without opinion. Public Citizen Inc. v.
Sampson, 169 U.S. App. D.C. 301, 515 F.2d 1018 (1975); Stokes
v. General Services Administration, 169 U.S. App. D.C. 301, 515
F.2d 1018 (1975).
But the second question left unsettled by Kennedy v. Sampson
was decided April 19, 1976, when President Ford stated that he
would no longer attempt to employ the pocket veto during an
intrasession or intersession recess of Congress, so long as a duly
appointed agent of Congress were available to receive the vetoed
bill.
On March 12, 1975, Judge Bastian passed away, and Judge
Miller died the following year on January 24, 1976.
In 1975, for the third time in four years, the Court of Appeals
was called upon to consider a challenge from within one of the
two major national political parties to a formula fixed by it for
the allocation of delegates to its quadrennial national convention.

Ripon Society v. National Republican Party, 173 U.S. App. D.C.
350, 525 F.2d 567 (1975), cert, denied, 424 U.S. 933 (1976). In
the earlier instances, u:i divisions of the court had held such chal

lenges to be unavailing for want of merit. On this appeal, the
court en banc reached the same result holding that a delegate
allocation formula, which apportioned 27 percent of the national
convention's delegates to States based, in whole or in part,
upon each State's support for the party's candidates in the
next preceding national state elections, did not violate the Equal
Protection Clause ("one man, one vote"), assuming it to be ap
plicable, where the formula rationally advanced legitimate party
interests in political effectiveness and involved no racial or other
invidious classifications.04

Georgia v. National Democratic Party, 145 U.S. App. D.C. 102, 447 F.2d
1271, cert, denied, 404 U.S. 858 (1971); Bode v. National Democratic Party, 146
U.S. App. D.C. 373, 452 F.2d 1302 (1971), cert, denied, 404 U.S. 1019 (1972).
84 The opinion for the court was by Judge McGowan. Judge MacKinnon
filed an opinion concurring except with respect to the standing of the organiza
tion. Senior Circuit Judge Danaher filed an opinion concurring in the result.
Judge Tamm, with whom Judge Robb joined, filed an opinion concurring in
the result. Judge Wilkey, with whom Judge Danaher joined, filed an opinion
concurring in the result only. Chief Judge Bazelon filed a dissenting opinion.
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The Ripon Society and nine individuals had filed suit against
the National Republican Party and the Republican National
Committee for declaratory and injunctive relief. The object of
the challenge was the delegate allocation formula adopted by
the National Republican Party for its 1976 convention whereby
72 percent of the delegates were allocated according to each
State's electoral college votes; 14 percent were awarded as "vic
tory bonuses" to States voting Republican in the last presidential
election, each State to receive a number of additional delegates
equal to 60 percent of its electoral college vote or 20 percent of its
electoral college-based delegation (the "proportional victory
bonus"); 2 percent were to be awarded to the States achieving
Republican election successes at the state level, and the remain
ing 1 percent was divided among the District of Columbia,
Puerto Rico, and the Virgin Islands.
Although the formula was challenged as a whole, plaintiffs
asserted that the various victory bonus features, in particular,
constituted a denial of equal protection of the laws under the
"one man, one vote" standard established in Baker v. Carr, 369
U.S. 186 (1962). The District Court had declared the uniform
victory bonus improper. Ripon Society, Inc. v. National Re
publican Party, 369 F. Supp. 368 (D.D.C. 1974). On appeal, the
case was first heard by a division of the court which affirmed the
lower court's ruling on the uniform victory bonus but which also
struck down the proportional victory bonuses. Ripon Society,
Inc. v. National Republican Party, 173 U.S. App. D.C. 331, 525
F.2d 548 (1975). Chief Judge Bazelon, joined by a visiting judge,
wrote the opinion for the panel; Senior Circuit Judge Danaher
dissented. Thereafter, the court sua sponte, vacated that judg
ment and directed that the case be reheard en banc. 525 F.2d at
567.

Before reaching the case on its merits, the court first addressed
itself to three "preliminary" issues involving the concepts of
standing to sue, state action and judiciability. On the issue of
"standing," the court had little difficulty in deciding that the
defendant National Republican Party, an unincorporated associ
ation, could be sued in its own name, the court having previously
resolved the precise issue. Georgia v. National Democratic Party,
supra. Whether the plaintiff Ripon Society, which described
itself as a "nationwide organization of young business, profes
sional and academic men and women organized to engage the
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talents and energies of thinking young people in the cause of
constructive Republicanism," or the individual members had
standing to sue was somewhat more difficult. The court found
that the individuals' claims that the formula diluted their interest
in being represented at the National convention, coupled with a
showing that each individual's representation would be improved
if the formula were struck down, constituted a sufficient stake in
the outcome to confer standing upon them. Therefore, the court
concluded that it need not decide whether the Ripon Society,
even under currently relaxed standards, had made the requisite
showing of particularized harm to acquire standing and ruled
that even if the trial judge erred in refusing to strike the Ripon
Society as a plaintiff, this was harmless error/'5
With respect to the issue of "state action," the court observed
that its earlier rulings, finding state action in the selection of
candidates and convention delegates by state parties and the

placing of the names of candidates thus nominated on the state's

election ballot (Georgia v. National Democratic Party, supra)
had been clouded by subsequent Supreme Court decisions taking
a different, and arguably narrower, view. E.g., Cousins v. Wi-
goda, supra. But the court also noted that if federal funding for

presidential nominating conventions became available under the
Federal Election Campaign Act Amendments of 1974, this might
provide a sufficient "nexus" between the government and the

challenged action. In light of the court's determination that the
plaintiffs' case must fail on its merits, however, the court decided
to reserve the question.00

Despite the argument that the question before the court was

unjusticiable for a lack of judicially discoverable and manageable
standards for resolving it

,

the court also declined to decide that

issue. The defendants had argued that the "one man, one vote"

or' Judge MacKinnon, concurring in the result, agreed that the individual
plaintiffs had standing but would have dismissed the complaint as to the Ripon
Society on the ground that its "mere interest in" the problem was insufficient.
525 F.2d at 589. Judge Danaher, concurring in the result, concluded that since

a national party convention is under no obligation to seat any particular dele
gate (citing Cousins v. Wigoda, 419 U.S. 477 (1975)), none of the parties plain
tiff had standing because the alleged ground of aggrievement was a "mere ab
straction." 525 F.2d at 592. Chief Judge Bazelon, dissenting, found the assertion
that the Ripon Society may lack standing "rather incredible" in light of
Supreme Court reapportionment cases implicitly rejecting the notion that an
organization may not assert the rights of its members. 525 F.2d at 615.
Judges Tamm, Robb, Wilkey and Danaher concluded that no "state action"

was present and would have disposed of the case on that basis without reaching
the merits.
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standard was inapplicable and that without it the court con
fronted a nonjusticiable "political question" case, in that it had
no basis for evaluating the political judgments made in selecting
among various delegate allocation schemes. While the court
agreed that a strict "one man, one vote" standard was inapplica
ble, it declined to take "the more drastic step" of holding that it
would never be competent to reach a contrary conclusion. 525
F.2d at 579. Judges Danaher, Tamm, Robb, and Wilkey con
cluded that the case was unjusticiable.

Turning to the merits of the case, the court cited a number of
instances in which the principle of numerically proportional
representation had been held inapplicable, e.g., election of state

judges, as demonstrating that the rule "is not an absolute, to be
unthinkably invoked # # *." Rather, the court said, the Con
stitutional command is equal protection of the laws, and "what
is required by way of representation in a given assembly must
depend on the purposes for which the assembly is convened and
the nature of the decisions it makes." Id. at 580. Although the
Constitution makes no specific reference to political parties,07
the court observed that we have had political parties from the
very beginning and that we have, with rare and early exceptions,
chosen our Presidents from the candidates they nominated,
whether by way of the patently nonrepresentative caucus system
or the ostensibly more democratic convention system. Since the

fundamental purpose of the parties is not simply to provide a
forum for the views of its members but to implement those views
through control of the levers of government, the court stated
that:

[A] party's choice, as among various ways of govern
ing itself, of the one which seems best calculated to
strengthen the party and advance its interests, deserves
the protection of the Constitution as much if not more
than its condemnation. The express constitutional
rights of speech and assembly are of slight value indeed
if they do not carry with them a concomitant right of
political association. Speeches and assemblies are after
all not ends in themselves but means to effect change

67 Indeed, the court noted that political parties had a "low reputation"
among our nation's founders, including President Washington, who had warned
against "the baneful effects of the spirit of party," and James Madison, writing
in The Federalist, who thought it a principal task of the new Constitution to
hold the "mischiefs of faction" in check. 525 F.2d at 581.
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through the political process. If that is so, there must
be a right not only to form political associations but to
organize and direct them in the way that will make
them most effective. [Id. at 585; emphasis in original.]

While not denying that the right to true participation in the
elective process may be heavily implicated in the nominating
process, the court rested its judgment on the view that the right
of free political association was more in need of protection:

[T]he right to organize a party in the way that will
make it the most effective political organization seems
clearly at stake here. [Id at 587.]
On the other hand, the individual remains entitled to a nu
merically equal vote in the general election, and practical con
siderations, e.g., winning the general election, provide strong
incentives for the major political parties to give a voice to those
who wish to be heard in the nominating process. Accordingly,
the court concluded that "the Equal Protection Clause, assuming
it is applicable, does not require the representation in presiden
tial nominating conventions of some defined constituency on a

one person, one vote basis. It is satisfied if the representational
scheme and each of its elements rationally advance some legiti
mate interest of the party in winning elections or otherwise
achieving its political goals." Id. at 586-587.
Finally, the court considered whether the challenged formula
met the test it had announced. Noting that the greatest number
of delegates (72 percent) were allocated according to the electoral

college vote of the States— the court had previously upheld this
as a basis of representation in Bode v. National Democratic Party,
supra— the court said this was "hardly irrational" in light of the
fact that in order to win an election, the presidential and vice
presidential candidates had to carry the requisite number of
States, i.e., the number with a majority of electoral college votes.
Delegates from these states would presumably know which candi
date would most likely succeed in their respective states and it
might even be helpful or necessary to have running mates from
those states. Giving larger delegations to key electoral-college
States might thus serve to promote the nomination of candidates
with a better likelihood of winning the general election as against
"favorite sons" from other States.
The formula's award of various "bonus" delegates was also
found to pass muster. The "victory bonus" served a rational
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purpose in that a State which had gone Republican in the past
was deemed likely to do so again. Allocating extra delegates to
these States provided an award and incentive for the efforts of
the State's Party organization. Although the "proportional vic
tory bonus" perhaps made the clearest sense because the likeli
hood of success is more important in a large State than a small
one, the "uniform victory bonus" also was found to serve a
valid purpose in that success in any given State may have a cer
tain value, if only in terms of a "psychological boost," quite out
of proportion to the State's size. Similarly, the award of extra
delegates to States achieving success at the state level gave legiti
mate recognition to party strength as measured by success in
more than one election. Finally, the disproportionate allocation
of delegates to the District of Columbia and the territories could
be rationalized in light of "the special importance of political
ambiance in the city in which the Nation's business is done,"
and the fact that the size of the delegations (4 members each),
while hardly comprising a "decisive bloc" at the conventions,

might be considered the smallest that makes any sense to travel

the considerable distance to the convention site.

Although the court upheld the delegate allocation formula,
it noted carefully that there were no racial or other invidious
classifications involved and that the voting rights pertained to
the nominating as compared with the elective process. The
court, after leaving open the possibility of a different result
"where there is only one party with a realistic chance to win the
election, and where a vote in the nominating process is the only
effective vote that can be cast," stated that where these circum

stances do not exist, its decision "should serve to discourage
resort to this court for the resolution of intraparty differences."
Id. at 589.
In our Bicentennial year, the court decided a case considered
by many jurists as one of the most important of the twentieth

century. Buckley v. Valeo,\l\ U.S. App. D.C. 172, 519 F.2d 821,
aff'd in part and rev'd in part, 424 U.S. 1 (1976). The case settled
constitutional objections raised by the plaintiffs, Senators James
Buckley, Eugene McCarthy, et al., to the Federal Election Cam

paign Act of 1971, Public Law 92-225, 86 Stat. 3, 2 U.S.C. §§ 431
et seq., as amended by the Federal Election Campaign Act
Amendments of 1974, Public Law 93-443, 88 Stat. 1263, as well
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as to Subtitle H of the Internal Revenue Code of 1954, as
amended. The legislation being challenged in the case was part
of the reform laws passed by Congress in the Watergate aftermath
and thus designed to eliminate the corrupting influence of
money and to restore the integrity in the federal electoral process.
Specifically, the law imposed limits on the amount of campaign
contributions and expenditures, provided for disclosure of re
ceipts and expenditures, established a public financing scheme
for the Presidential selection process, and created a six-member
Federal Election Commission to interpret and enforce the cam

paign laws.

The Court of Appeals heard oral arguments en banc on June
13, 1975, sitting together with the three-judge District Court, a
unique phenomenon in the history of the court—but one made
necessary by one statute which holds certain challenges to the
election laws cognizable before a three-judge court, while others
were to be heard first by a single District Judge and then by the
Court of Appeals. Both courts announced their decisions on

August 15, 1975. In its 88-page per curiam opinion, joined on
most issues by six of the eight judges, the court upheld all major
provisions of the statutes. With respect to certain provisions
dealing with the powers of the Federal Election Commission,
the majority of the court held the challenge premature. The
court did invalidate unanimously one provision of the law which
would have required financial disclosure by "issue" groups not
directly related to federal campaigns.
The plaintiffs appealed the decision to the Supreme Court
where, on January 30, 1976, the Court affirmed the Court of

Appeals decision with respect to upholding the contribution
limits, the disclosure provisions, and the public financing
scheme. The Court reversed the Court of Appeals by striking
down as unconstitutional the statute's expenditure limitations
for all federal campaigns, except in the case where a presidential
candidate has accepted public funds. The Court also found that
the Federal Election Commission was constituted in violation
of Article 2, Section 2, Clause 2 of the United States Constitu
tion, since all of the members were not appointed by the Presi

dent. The Commission could not therefore exercise any execu
tive type functions, including certifying federal matching funds
to presidential candidates, until Congress passed a new bill
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providing for the proper appointment of the Commissioners.
The bill was finally passed by Congress and signed by the Presi
dent on May 11, 1976.
The significance of this case is far-reaching. The Court of
Appeals had before it the awesome task of deciding the answers
to 28 questions certified by the District Court concerning the
constitutionality of election laws. In his brief to the Supreme
Court, Attorney General Edward H. Levi remarked:

Standing alone, each of the constitutional issues pre
sented here is of paramount importance to the future
governance of the United States; with these issues
combined in one lawsuit, the task of adjudication * * *

is one of enormous proportions.

The court had to weigh, on the one hand, the governmental
interest in preserving the integrity of the electoral process
through regulation and, on the other, the interest in preserving
the First Amendment freedom of open and robust speech. The
timing of this case underscored its significance, as noted by the
court in its decision:

The Nation has experienced the shock waves of mo
mentous revelations concerning events of the last
Presidential campaign. It is preparing in 1976 not only
for another campaign, but for a time of bicentennial
that sharpens our awareness of our heroic experiment
in democracy. [519 F.2d at 835.]
By upholding the statutory contribution limit of $1,000 from
an individual to a candidate per election, the court validated a
law which for the first time in American politics limits the
amount of political contributions on the federal level. In the
1972 presidential race, 153 large contributors accounted for
almost $20 million of the incumbent's campaign funds. In 1976,
those same contributors can give only $1,000 each, or so it seems.
Under the statute, an individual could also make an expenditure
up to $1,000 for a candidate. The Supreme Court struck down
all expenditure limits on First Amendment grounds, stating that
"money is speech."
The year 1976 is thus not only a time for our Bicentennial,
but an experimental period in American political science in
which the full effect of Buckley v. Valeo and the resulting Federal
Election Campaign Act Amendments of 1976 will be felt by all
Americans.
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Summary and Analysis of the Court, Its Work and
Its Workload

What has occurred over the last ten years in terms of the work
load of the Court of Appeals can be gauged by a comparison of
1965 figures with those for the latest year available, 1975. In
1965, there were 777 filings in the Court of Appeals. This
number increased to 1210 in 1969, then dropped off to 1066
in 1971, rose to 1277 in 1973, dropped to 1136 in 1974, and
rose again in 1975 to 1275. The overall ten-year increase was
598 cases—almost a doubling of the court's case-load.
Breaking down the court's most recent statistics (for calendar

1975), one finds that fully 50 percent of its filings came from
Petitions for Review of administrative agency decisions and
orders; 20 percent were appeals in civil cases involving the
United States; 13 percent were appeals in private civil cases; 12
percent involved criminal cases, and 2 percent or less involved
each of the following: Section 2255 proceedings, habeas corpus
petitions, original mandamus proceedings, or United States tax
matters. By far the greatest number of administrative agency

filings originated in the Federal Communications Commission

(231), with the Federal Power Commission (125), the Interstate
Commerce Commission (96), the National Labor Relations
Board (42), the Civil Aeronautics Board (38), and the Environ
mental Protection Agency (25) providing the next heaviest loads.
The figures above are made up internally by the court. An
other form of analysis is provided by the 1975 Annual Report
of the Director, Administrative Office of the United States
Courts, figures from which are slightly different from the court's
own, because kept on a fiscal year basis. The 1975 Annual
Report shows 1225 cases pending in the Court of Appeals on
July 1, 1974, 1113 cases commenced during the year, 1133 cases
terminated during the year, with 1205 cases thus pending on

June 30, 1975. It further reveals 284 cases disposed of without
hearing or submission, and 486 disposed of after hearing or sub
mission. In the latter category, just over 19 percent were reversed
or denied review. This 19 percent figure compares with a na
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tional average for all Circuits of 17.8 percent—the range being
from 14.3 percent in the Third Circuit to 22 percent in the
Seventh Circuit. The District of Columbia Circuit is slightly
above the national average of reversals or denials of hearings in
criminal cases (13.5 percent vs. 11.8 percent), substantially above
the national average in civil cases involving the United States

(30.2 percent vs. 22.3 percent), below the average in private civil
cases (14.6 percent vs. 19.9 percent), and above average for ad
ministrative appeals (20.7 percent vs. 21.5 percent).
The 1975 Annual Report also makes other comparisons.
While appeals filed in all Circuits increased 296.2 percent be
tween 1975 and 1961, they increased less than half that amount,

or 1 1 1.2 percent, in the District of Columbia Circuit. And while
national filings increased 1.4 percent in 1975 over 1974, they
decreased by 10.5 percent in the District of Columbia Circuit—
due primarily to the Court Reform Act, discussed above. See
1975 Annual Report at XI-9-XI-10. That the Court Reform
Act had a dramatic effect on the court is demonstrated by the
fact that during the course of only a single year—between fiscal
1974 and fiscal 1975— the criminal cases pending at the be
ginning of each year dropped from 469 to 276, the criminal cases
commenced during the year dropped from 249 to 192, and the
criminal cases pending at the close of the year declined from 276
to 175. Administrative appeals over this same period rose by
17 percent.

Today, as for the past ten years, the D.C. Circuit stands as the
pre-eminent court in the country to review governmental regu
lation and rules and orders challenged as arbitrary. To a large
extent, even the District Courts—and appeals from District
Court judgments— involve government agency action, as con
trasted with, say, criminal cases and private civil cases. Lawsuits
challenging government programs have flourished, while in
hibiting doctrines of standing and ripeness have been relaxed.
But the great bulk of the court's work in relation to government
agencies comes from the torrent of statutes that provide direct
appeal from the agencies—accounting for about 50% of its
caseload. The issues are often technical, but their resolution
affects the course of individual lives.
As indicated above, the Court of Appeals now consists of nine
circuit judges in active service. However, the Chief Justice of
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the United States, as the Circuit Justice for the District of Colum
bia Circuit, and Justices or judges designated or assigned are also
competent to sit as judges of the court. 28 U.S.C. § 43. Circuit
judges of other Circuits, District Judges in the District of Colum
bia Circuit as well as in other Circuits, judges of the United
States Court of Claims and of the United States Court of Cus
toms and Patent Appeals may be designated and assigned tem

porarily for service on the Court of Appeals. 28 U.S.C. §§ 291-
293. Retired Justices of the Supreme Court, retired Circuit and
District Judges, and other retired federal judges may be desig
nated and assigned to serve as judges of the Court of Appeals if
willing and able to do so. 28 U.S.C. § 294. Cases and contro
versies are heard and determined by a court or division of not
more than three judges, unless a hearing or rehearing before the
court en banc is ordered by a majority of the circuit judges of the
Circuit who are in active service. The court en banc consists
of all active circuit judges of the Circuit. 28 U.S.C. § 46. Ses
sions of the court are held only in Washington, D.C. 28 U.S.C.

§48.
The opinions handed down by the Court of Appeals have been
reported in Volume 1 App. D.C. to Volume 170, U.S. App.
D.C.,68 and commencing with Volume 49 App. D.C. in 1920,
have been published in the Federal Reporter and Federal Re
porter 2d, commencing with Volume 258 Fed. A study of these
reports discloses that approximately 70 percent of the labors of

the court have been devoted to questions of a federal or national

character pertaining to its jurisdiction as a constitutional fed
eral court.
Thus, one finds a court tripling in size during its 83-year
history—from three judges in 1893, to five in 1930, to six in
1938, and finally to nine in 1949, with additional judges sitting
from time to time in the court's later years not only on assign
ment from other Circuits but as "senior circuit judges." In our
country's Bicentennial Year, the court's nine active members and
two senior circuit judges have a combined experience on the
court of 155 years, or an average of 14 years apiece. Of the total
number of judges in the court's history— 35— just over 30 per
cent have been appointed from the District of Columbia, with

cs Commencing with Volume 75 in 1943, the citation to the reports of the
court was changed from "App. D.C." to "U.S. App. D.C."
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the remainder coming from as many as 18 states. Three of the
court's members have been elevated to the Supreme Court of
the United States—Judges Vinson and Burger as Chief Justice
and Judge Rutledge as an Associate Justice.
The most striking fact about the court, however, is the diver
sity and interest of its cases. More than any other Circuit, the
District of Columbia Circuit has had to deal with an extraor
dinary number of unusual fact situations and a wide range of

legal problems in virtually every conceivable area of the law.
From rent cases to Watergate, from the Fourth Amendment to
the FCC, from an indigent defendant to a United States Senator,
from the environment to the Christmas Pageant at the White
House, the judges of the court over its history have dealt in
painstaking detail and with great responsibility —whether as
part of a majority, whether concurring, or whether in dissent—
with a range of problems almost as broad as the nation's history.
It is a court which, in our Bicentennial Year, can look back in
pride not just to issues resolved and problems solved but to crafts

manship, diligence, and a high degree of dedication to the nation

as well as to the Nation's Capital.
■&U.S. Government Printing Office: 1977—726-548
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