
presentation of the portrait
of

THE HONORABLE CARL MCGOWAN

December 11, 1984

United States Court of Appeals Courtroom
United States Courthouse

Washington, DC



Remarks
The Honorable W Willard Wirtz

Former Secretary of Labor and Professor of Law at North-
western University 	

John H. Pickering, Esq.
Former President of the District of Columbia Bar 	

The Honorable Patricia M. Wald
Circuit Judge, United States Court of Appeals for the
District of Columbia Circuit 	

Richard A. Merrill, Esq.
Dean, University of Virginia, School of Law; Former Law
Clerk to Judge McGowan 	

Peter Buscemi, Esq.
Former Law Clerk to Judge McGowan 	

The Chief Justice of the United States



proceedings

HE MARSHAL: This honorable Court is again in session. Be
alied please.

JUDGE ROBINSON: The Court is now convened in this special
Sion for the presentation of the portrait of Judge Carl McGowan.

Chief Justice of the United States, who is our Circuit Justice
d s. former colleague of Judge McGowan on this Court, honors us
his presence on the bench. With us also is another member of
Court, Judge Roger Robb, who is seated in the audience.

I extend a hearty welcome to the members of Judge McGowan's
inily who are here: Mrs. Josephine Perry McGowan, his wife;

Mary McGowan Davis, his daughter, and Mr. Davis; Mrs.
dem McGowan Staebler, his daughter, and Mr. Staebler; Mr.
iH. McGowan, his son; Hope Perry McGowan, his daughter;

d•Eliza Davis, Benjamin Davis and Samuel Davis, his grandchil-
All; and Mr. Arthur Perry, Jr., Mrs. McGowan's nephew.
t; We are' happy to share this important occasion with a large
Sher of distinguished guests. A few will later be introduced as

togram participants, and I wish to acknowledge the presence of
4ine of the others: Justice White and Mrs. White; Justice Powell

d Mrs. Powell; Mrs. Potter Stewart; Judge Oscar H. Davis, of
el Whited States Court of Appeals for the Federal Circuit; Chief

'e Aubrey E. Robinson, Jr., of the United States District Court
the District of Columbia, and a number of his colleagues on that

‘: Judge Jose Cabranes, of the United States District Court for
fstrict of Connecticut; Chief Judge William C. Pryor, of the

jritirlet of Columbia Court of Appeals; the Honorable Rex E. Lee,
Yŷ ilpter General of the United States; the Honorable William H.
dpster, Director of the Federal Bureau of Investigation; Mr.
Pam E. Foley, the Director, and Mr. Joseph F. Spaniol, Jr., the
eputy Director, of the Administrative Office of the United States
owts; and Mr. A. Leo Levin, Director of the Federal Judicial
nter.

'This, occasion is also graced by the attendance of the spouses of
any 'of the judges of this Court. The Court also notes the

Bence of Mrs. Margaret K. Stephens, who was Judge McGowan's
etary for a number of years, and Mrs Margaret Manuel, his

sent secretary, who labored long and hard to make this ceremo-
a success

LXXV



PROCEEDINGS

The Court recognizes the Honorable W. Willard Wirtz, formerly.
Secretary of Labor and a Professor of Law at Northwestern
University.

MR. WIRTZ: Chief Judge Robinson, Mr. Chief Justice: May it
please the Court and this gathering of its special friends.

Forty-five years of sometimes quite close McGowan-watching do
as much to restrain these remarks as to inform them. Having
always dismissed the subject of himself, he is probably thinking at
the moment that if a picture is worth a thousand words the obvious
course is to skip the words and turn to the portrait. Speaking of
him risks contempt of his court unless the trespass is committed
with brevity or levity, preferably both.

I report as quickly as duty permits the opening chapters of the
story behind this occasion. They reach deep into American history.

The immigrant Megowen, in the genealogists' phrase and the
original spelling, came to this country from Scotland, by way of
Northern Ireland, shortly after the opening of the 19th century.
Pushing with his wife and young children west to Vincennes on the
Wabash River, he was killed during the War of 1812 by one of the
Indians for whom the new state would be named in 1816. His
family survived.

Fifty years later, descendant John McGowan was with the 225th
Indiana Field Artillery on the Fort Donelson campaign in the early
stages of the Civil War.

Skipping another half century of begots and begats, James W.
and Gertrude Cooper McGowan, he a grain miller by trade, had
moved by 1920 from Hymera, Indiana, where their two sons had
been born, to Paris, Illinois, a modest dot on the map along the
state's eastern border, but the seat of government of Edgar Coun-
ty. The courthouse there had been a station on the Eighth Judicial
Circuit when Abraham Lincoln, Esquire, rode it in the 1840s and
'50s.

By the late 1920s, however, civic interest in Paris centered more
on the local football and baseball teams. Their lineups included the
highschool valedictorian, whose better recognized athletic talents
led to his local immortalization as "Speed" McGowan.

Other distinctions accumulating at Dartmouth College and then
at Columbia Law School have dimmed to inconsequence in the
brighter light of subsequent achievements and honors. In 1936,
Carl entered the law through the portals of a New York firm
distinguished in the respect, among others, that its name dropped
from the tongue in perfect dactylic trimeter: Debevoise, Stevenson,
Plimpton and Page. His starting salary was a more prosaic
$2,100—a year.
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This was too low a price for a midwesterner's having to live in
New York. Three years later, Carl returned to Illinois to become a
member of the faculty being developed at Northwestern Universi-
ty's Law School by the redoubtable Dean Leon Green.

The war years brought him to Washington, to service in the
Navy Department with Adlai E. Stevenson and then to a brief
period in private practice. Forty years ago next month, he took as
his bride Boston's Josephine Perry, whom we salute today, if in
chauvinism's backhanded way, as we do him.

In 1948, Carl and Jodie moved to Winnetka, Illinois. He re-
joined, briefly, the Northwestern faculty.

From that point on, the story requires telling that respects its
subject's low tolerance for testimonials. Yet if he would enjoin
encomiums he cannot take exception easily to the briefest expres-
sion of heartfelt gratitude. I speak for three sets of debtors,
unable to make remuneration, who seek honorably to toll the
statute of limitations.

The Class One debtors include Carl McGowan's students and, in
institutional terms, legal education. Only a few of these students
were in his classes at Northwestern. This room is full today of
others, for Professor McGowan became truly tenured as he added
the teaching dimension to every relationship and activity in which
he has engaged.

Our thanks are for the times we have left a conversation with
the answer we sought—to realize later that it had come in the form
of questioning that put the rest up to us. They are for the times
we thought we had all the facts, and that they spoke for them-
selves—to encounter then a walking data bank with instant retriev-,
al facilities, and also to be reminded of Cervantes' warning against
selected facts that are enemies to the truth.

This sharpening of our own softer metal on a stone of uncom-
promising intellectual integrity has never been abrasive. Counting
original wit the better half of wisdom, we think of the authentic
McGowan humor: the tailoring of a tired phrase to give it new life
and larger meaning; the turning of a cliche upside down to topple
with it some conventional wisdom; the dredging of an esoteric
anecdote from history or literature to mock some current absurdity.
Our thanks are for the essential humor of distinguishing between
what matters and what doesn't, and for setting the important and
the unimportant off against each other.

"Law teaching and appellate judging," Judge McGowan said at
the 1979 meeting of the Association of American Law Schools, "are
more alike than any other two ways of working at the law." Scores
of, these schools are his obligees for his visits to them and for the
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extraordinary number of his clerks who have come to their faculties
with legal education's highest degree: LLMc—Legum McGowan.

Borrowing and amending Emily Dickinson's phrase, this has
been teaching to tip your hat to.

A second group of debtors is suggested by recalling the excite-
ment with which Carl introduced me one day, probably in 1948, to
George Orwell's lesser known classic, the essay entitled Politics
and the English Language. The satirist condemns there the
debasement of political debate to a crossfire of loaded catchphrases
that evoke prejudice and drive out reason. Orwell's broader in-
struction is that a democracy's ultimate vulnerability is in its
leaders' corruption of what they say to its members.

Perhaps it was to pursue this dragon that Carl left Northwest-
ern in 1949 to serve as chief aide to Illinois' recently elected
Governor Adlai Stevenson. This led to his becoming, three years
later, the principal architect, along with the candidate himself, of
the 1952 Democractic presidential campaign.

That campaign could not have succeeded. The candidate and his
chief of staff knew that after 20 years of even a superior party's
incumbency, "time for a change" had become not just a slogan but
a truth. Yet what Adlai Stevenson and Carl McGowan made of the
1952 campaign leaves it a benchmark of quality in a free society's
central process, a continuing reminder, however nostalgic, that
election campaigns were not designed to become theatre—bad thea-
tre, of and by and for the media; that their critical purpose is to
inform the committee of the whole and to address its reason and its
ideals.

Today we acknowledge the three succeeding decades in which
the junior member of that legendary partnership has maintained its
example of fidelity to politics' imperatives through honest and
artistic use of the English language: by the fine tooling of every-
thing said or written so that 20 words are never given the work
that six could do; by never letting the truth hide its head in the
sand of double-speak; by the little honesty of borrowing a quota-
tion not from Roget but only from its original owner; by the larger
integrity of not believing in ghosts and writing his own speeches.
Our thanks are for the honoring of the elemental obligation of
democracy's stewards to put responsible thought into plain words
garnished with grace.

Finally, of what is more a bond than a debt: All that is said this
afternoon about professional achievement and public service will
not obscure the stronger sentiment that imbues this meeting. My
remarks would be artificial if they left out a simple expression of
the gratitude Jane and I feel so deeply for 40 years of counting
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Jodie and Carl McGowan and their family among our closest
friends. Yet all we have over others here is a little seniority. The
thought of everyone in this room is to try to convey by our presence
and in admiration's stilted phrases our inexpressible affection.

JUDGE ROBINSON: Thank you, Professor Wirtz. The Court
is pleased to recognize Mr. John H. Pickering, a former President of
the District of Columbia Bar, a close friend of Judge McGowan, and
indeed a friend of all of us.

MR. PICKERING: Thank you, Chief Judge Robinson, Mr. Chief
Justice. May it please the court, distinguished visitors, ladies and
gentlemen. The bar is delighted to participate in this tribute to
Judge McGowan. In honoring him, we do ourselves honor, for he is
truly one of us, a Washington lawyer, in the best and the fullest
sense of that term.

His period of private practice in the district was short, but he is
nevertheless a Washington lawyer by training, experience, and the
deep conviction that private lawyers have public responsibilities and
should play a constructive role in public affairs. So, it was a
fortunate day for this court, its bar and the public we both serve
when Judge McGowan was appointed to the bench. His prior
career was in every sense a preparation for his appointment to this
Court, where the principal focus is on the regulatory interplay
between the public and the private sectors. The distinction Judge
McGowan had earned as a teacher, as a public official and as a
private practitioner, and his recognized expertise in public, adminis-
trative, and regulatory law promised what a great judge he would
be. Today's ceremony reflects how magnificently this promise has
been fulfilled.

The late Will Rogers once said he never met a man he did not
like. No doubt, he meant that humorously. But we of the bar can
seriously say there is not a lawyer who does not like, who does not
respect, Judge McGowan. This is not because he always decides in
our favor. At best, he can only do that for half the litigants
Appearing before him. Instead, this is because of the way he goes
about the task of judging. It is always a pleasure to appear before
thim. He comes on the bench prepared and ready to grapple with
the tough issues. He asks questions, not to show off his own
,brilliance or to score at the expense of a struggling advocate, but
"because he wants counsel's help on what is unclear or troubling to
buns His opinions are similarly clear, concise and scholarly, free
frbin dogma, pretense and overblown rhetoric. Win or lose, the
4wyers before him know that they have had their day in court—
/their arguments have been fully considered by an impartial, compe-
ent and caring judge.
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The universal respect in which Judge McGowan is held is re-
flected in the news stories when he became Chief Judge and when
he later took senior status. They reported that he	 and I quote—
"has earned a reputation among attorneys practicing before him as
an even-handed and philosophically neutral judge" who is a "gentle
man with a persuasive intellect" and whose written opinions
"demonstrate attention to clarity and common sense."

There are many other reasons why the bar admires Judge
McGowan. His unassuming and modest nature, his inquiring mind,
his recognition of human fallibility, his gentle humor, and, above
all, his lively sense of skepticism and self-deprecation are traits that
endear him to us all.

It is typical that he sometimes refers to himself as an inferior
court judge, wryly noting that Article III of the Constitution vests
the judicial power of the United States "in one Supreme Court and
in such inferior courts as the Congress shall from time to time
ordain and establish." But to those of us at the bar, there is
nothing inferior about Judge McGowan. To us, he is a most
superior sort of inferior court judge.

He is truly a lawyers' judge because he loves the law and being
a lawyer. And by his own example he brings out the very best that
is in us. In particular, he realizes that the administration of justice
requires active cooperation and understanding between the bench
and the bar. Accordingly, while on the court, he has kept active in
bar and court efforts for improvement of the law. He has been
chairman of the American Bar Association's Commission on Stan-
dards of Judicial Administration, and he serves as a member of the
Council of the American Law Institute and of numerous judicial
committees. Also, as a former leader of the bar himself, he has
naturally taken a leading role in this Court's work with its own bar.
From the start, he has been liaison judge to this Court's Advisory
Committee on Procedures, which he helped create as a broad cross
section of the bar to serve, among other things, as a bridge among
the bar, the public, and the Court.

Those of us who have served on that Committee can testify to
his concern for the problems of the bar and his assistance in
solutions which help both the Court and the bar work better in the
public interest.

Finally, please excuse a personal note. Judge McGowan and I
grew up in rather similar circumstances about a hundred miles
apart in southern Illinois. I grew up in another little dot on the
map, like the city of Paris. We did not know each other then, but I
am sure it never occurred to either of us that we would ever be
participating someday in a ceremony like this, in the courtroom of
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the second most important court in what, we are repeatedly told, is
the most important city in the world.

But we are not here today to praise either Washington or even
Judge McGowan. Instead, our business here today is to hang him.
And it is really appropriate that we do so, because in our part of the
Midwest, as Mark Twain has written, hangings were rather special
occasions and social affairs of a sort. Now, it is true that those.
were hangings of a somewhat different kind, because there we
didn't know very much in those days about portraits. But we have
both come a long way. That is what makes it particularly pleasura-
ble today to take part in this other kind of hanging—the hanging of
the portrait of a distinguished jurist and a dear friend, Judge
McGowan.

In conclusion, I can do no better than to borrow the words he
used in tribute to another distinguished lawyer and friend. Turn-
ing your own words on you, Judge, you are the kind of person—and
I quote—"whose learning, wit, principled convictions, and general
good sense not only make for a more rational world but for a more
pleasant one." You are "the kind who takes very seriously your
responsibilities to—and for—other people;" for your colleagues on
the bench, for your brothers and sisters in the bar, for your family
and your friends, and for the general public good.

Thank you, Your Honor.

JUDGE ROBINSON: Thank you, Mr. Pickering. The Court
now turns to one of its members, Judge Patricia M. Wald..

JUDGE WALD: Chief Justice, Chief Judge Robinson, fellow
judges, Judge McGowan, Jodie, friends, Carl McGowan came onto
this Court over 20 years ago, on April 11, 1963, appointed by
President John Kennedy to succeed Henry Edgerton. Attorney
General Robert Kennedy presented the judicial commission, expres-
sing "pleasure" at the McGowan appointment, and "sorrow" at the
Edgerton retirement. Justice Felix Frankfurter made his first
public appearance since his retirement the previous summer. From
his wheelchair, he spoke for 20 minutes about how the nation had
neglected its federal courts. Historians; he said, had done poorly
by the law and the federal judiciary—they "have little knowledge of
the place of the judiciary in this country," he said. "I decided that
lawyers know more of history than the historians." Then the
loudspeaker system faltered (some things never change) and he
announced, "They tell me the power went off, and my power is
going off, too," and was wheeled out to a standing ovation. The
papers reported that the federal post to which Judge McGowan was
then appointed paid $25,000 a year.
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The new judge, born in Hymera, Indiana, raised in Paris, Illinois,
a graduate of Dartmouth College, a scholarship walk-on at Colum-
bia Law School, World War II naval officer, member of the distin-
guished Chicago law firm of Ross, McGowan, Hardies & O'Keefe,
Professor of Law at Northwestern Law School, and Lecturer in
Law at Chicago and Stanford, most recently Counsel to, and close
personal friend of, Governor Adlai Stevenson of Illinois, was truly a
"man for all seasons" and a prize for any court. John Barlow
Martin in his biography of Adlai Stevenson recounts that Judge
McGowan wrote to Stevenson on his nomination: "I'm sure that
you, more than anyone else, have always known that this is how I
hoped to end up in the law and the public service."

It was not, however, an end but, rather, a beginning to a vital
new career for Judge McGowan, still productive after two decades,
and best described by the judge himself in his eloquent eulogy to
Stevenson two years later, as the work of being "engaged in his
country's business and mankind's." Since 1963, Judge McGowan
has authored 455 judicial opinions, each one illumined by a clarity of
reason, a lucidity of expression, an undeniable logic, and a total lack
of arrogance, an open-mindedness, a disarming directness, a subtle
wisdom that have formed his special mark on this court and the
law. Of these 455 opinions, only 25 have been dissents. That
statistic alone describes the immense respect and affection he has
earned from his peers—of all persuasions.

Speaking once of Adlai Stevenson, Judge McGowan might have
been holding a mirror to himself.

"He simply found it more natural [he said] to operate without
guile. It was the easier way for him, although it seemed on
occasion recklessly to invite pressure and attack. He appeared
to find these consequences less painful than the personal dis-
comfort of blurring an issue by sweeping an inconvenient fact
under the rug, or by tailoring his view of it to that which his
hearers might be expected to hold. . . . He proved that one
can, although denied power, make of integrity and credibility a
great national asset. That is the kind of accomplishment which
speaks to the young in accents their elders cannot always hear."

It was an exciting era and an exciting court Judge McGowan
joined back in 1963. David Bazelon had become Chief Judge a year
earlier. Skelly Wright had just come on the court. Within the next
few years Edward Tamm, Harold Leventhal, and Spottswood Robin-
son would be appointed, then George MacKinnon, Roger Robb, and
Malcolm Wilkey to round out the now legendary D.C. Circuit nine,
who were to preside over the tumultuous decade that followed.
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Carl McGowan's contribution to the jurisprudence of those trou-
bled times was what Jerome Frank once called "patient genius."
In 1965, he handed down the landmark decision in Luck v. United
States, 348 F.2d 763, following, as he himself tells it, a lunch with
two British jurists who registered an astonished protest about "this
barbarous custom you have here in America of admitting prior
convictions against a testifying defendant who has made no effort
to claim a good character for himself." In Luck, Judge McGowan
challenged the fairness of automatic impeachment by prior convic-
tion that had been the rule in the District of Columbia since 1901,
and, granted broad discretion to the courts to determine whether to
admit evidence of prior convictions. Luck had a turbulent afterlife:
it, was elaborated on in a series of D.C. Circuit opinions, and
adopted by a majority of other circuits. The D.C. Court Reform
and Criminal Procedure Act of 1970, purporting to reject Luck
outright, in fact adopted some of its key element& Predictably, the
new statute itself was challenged in this court, and, as predictably,
Judge McGowan wrote the opinions declaring the law constitutional
but applicable only to D.C. Code offenses, not federal offenses.
Finally, the new Federal Rules of Evidence, enacted shortly thereaf-
ter, incorporated the judicial discretion that was the essence of
Judge McGowan's Luck opinion. Thus, in the words of the Bicen-
tennial History of our Court, "an idea sparked by strangers in a
luncheon conversation caught fire in the imagination of one of our
dedicated judges and over eleven years, led the way for a new
federal rul&" "Patient genius" indeed at work.

The Court Reform Act of 1970 brought about profound change
in the jurisdiction of our court. It transferred the trial and review
of local civil and criminal cases to a newly enlarged and revitalized
local D.C. court system. In exchange, the D.C. Circuit was given
review over a vast number of federal administrative agency deci-
sions which had heretofore been handled in other circuits. Thus, a
hybrid local-federal court principally known for its controversial
pronouncements on criminal rights was transformed into the premi-
er administrative law forum of the nation. A member of the
Council of the Administrative Conference, and the Judicial Confer-
ence liaison to that body, as well as a veteran of government
Policymaking, Judge McGowan was superbly qualified to lead the
court in this important new role. His scholarly pragmatism shone
in groundbreaking opinions and law review articles that became
classics. His brilliant exposition in Weyerhaeuser u Costle, 590
F.2d 1011, of the review function of appellate courts relating to
rulemaking, drew this tribute from Professor Kenneth Davis in his
treatise on administrative law:
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Anyone who closely reads the whole 50-page Weyerhaeuser
opinion is likely to have confidence that courts can achieve a
system of review that provides a meaningful and efficient check
to protect against illegality, unfair procedure, abuse of discre-
tion, and unreasonable substantive judgments, but at the same
time avoids substitution of judicial for administrative judgment
on questions of policy or discretion that Congress committed to
administrative determination. The meaning conveyed by the
whole opinion far transcends [all] the various verbalisms about
scope and review.

The seventies, however, held more for the court and for Judge
McGowan than administrative law cases: the Pentagon Papers and
Watergate, election reform and tenants' rights, alcoholism and
heroin addiction, White House demonstrations and creches on the
mall. Judge McGowan was part of the en bane court that affirmed
Judge Gesell's denial of an injunction against the Washington Post
publication of the Pentagon Papers; part, too, of the en bane court
that commanded production of the Nixon tapes to the Watergate
grand jury; and finally, a member of the en bane court that upheld.
the convictions of several Watergate defendants.

Those years saw as well the emergence of legal enigmas that
still perplex us. One was the continuing saga of Congressmen as
plaintiffs trying to bring suit against the executive: Kennedy v.
Sampson in 1974, 511 F.2d 430, recognizing a Senator's right to
challenge a presidential pocket veto; Harrington v. Bush, in 1977,
553 F.2d 190, refusing to recognize congressional standing to dis-
pute the secrecy of CIA expenditures; Goldwater v. Carter, 617
F.2d 697, granting standing to challenge the revocation of the
Taiwan treaty. Congressional standing remains one of our "hot-
test" issues. But for today, the circuit follows the doctrine of
"equitable discretion" for congressional plaintiffs who meet the
traditional standing tests, a doctrine outlined for the first time in
Judge McGowan's scholarly 1981 article, Congressmen in Court:
The New Plaintiffs.

With the passage of the 1964 and 1976 Civil Rights Attorney
Fees provision, and the more recent Equal Access to Justice Act,
attorneys' fees, too, have become a staple of our judicial diet. In
1980, Judge McGowan wrote the now-classic en bane opinion of the
court in Copeland v. Marshall, 641 F.2d 880, on which all subse-
quent attorneys' fees opinions in our and other courts of appeals
have since drawn. He has written the court's two major opinions
and the leading law review article on the competing rights of the
Chief Executive and the public to presidential papers. He has lent
his scholarship and wisdom to other circuits; far-reaching opinions
such as Rothstein v. Wyman, 467 F.2d 226, in the Second Circuit,
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which delineated the critical line drawn by the Eleventh Amend-
ment between what federal courts can and cannot order states to
do. In my day, public interest lawyers slept with Rothstein under
their pillow. And he has been a good citizen of the wider legal
world: Chairman of the Legal Research Committee of the ABA
Foundation, Chairman of the ABA Commission on Standards of
Judicial Administration, Council and Executive Committee member
of the ALI, and a Director of the Salzburg Seminar.

In 1979, the membership of our court once again began to
change. Since then there have been seven new appointments to the
court, two more are in the offing. In August, 1981, Judge McGow-
an took senior status, characteristically without fanfare, after a
brief tenure as our Chief Judge. Yet, he remains so vital a member
of this Court, so pervasive an influence, that the designation is
merely one of form. He participates in our decisions, uncomplain-
ingly accepts his share of our elephantine economic cases (though
as a senior he could demur), faithfully attends our often intermina-
ble Judges' meetings, acts as chief liaison with our Lawyers Adviso-
ry Committee, writes, speaks, teaches, goes on periodic odysseys to
other circuits. And that does not fully tell the tale. He is a
comforting refuge for newer and sometimes less patient or percep-
tive judges. I speak from grateful experience. He counsels by
example; he is the one judge all the law clerks get teary-eyed about
when the time comes to leave the court; he is a good neighbor, no
fences needed; he is a companion in hospital corridors as well as in
the corridors of the courthouse.

Justice Frankfurter may have been right in 1963 when he
complained that historians have little knowledge of the rightful
place of the federal judiciary. But in 1984 Carl McGowan's place in
history is secure. As an incisive diagnostician of the ills of the
body politic, as a scholarly oracle of the volatile passing scene, as a
conciliator of the seemingly unreconcilable views to the end that we
can truly say, "we are a court," as an unshakeable bridge between
two generations of proud and independent judges.

You will forgive me if I close on a personal—though I hope not
pretentious—note. Those of us in public life see enough of ambi-
tion, selfishness, arrogance, and callousness, that any realistic view
of life must be touched with a measure of skepticism. Yet, having
been privileged to serve and to serve with many of the federal
judiciary's finest—Learned and Augustus Hand, Jerome Frank,
Thomas Swan, members of this Court—Carl McGowan stands out in
that glowing constellation as my model of intellectual brilliance,
sagacity, invincible spirit, startling wit, modesty and impregnable
integrity. He has been a beloved colleague and mentor.
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A portrait is by definition a picture of a person. Any artist
would be challenged to portray fully the person of Carl McGowan.
But Carl McGowan's portrait is already ineradicably drawn in the
hearts of all of us who have worked with him—the judges of the
court, past and present, the attorneys who have appeared before
him, the clerks, his and ours, the court staff who revere him—and
young lawyers everywhere who harbor the idealistic, I hope not yet
outmoded, notion that a life in the law can be memorable and great.
We are all his debtors.

Thank you.

JUDGE ROBINSON: Thank you, Judge Wald. The Court now
recognizes Dean Richard A. Merrill, of the University of Virginia
School of Law, who served as a law clerk to Judge McGowan.

MR. MERRILL: Chief Judge Robinson, Mr. Chief Justice, Mrs.
McGowan, friends of Carl McGowan, I have been invited to make a
few remarks on this happy occasion on behalf of the approximately
40 men and women who have had the rich experience of serving as
law clerks to Carl McGowan. This is a particularly satisfying
opportunity for me personally because I regard the year I spent
with "the Judge," as we all still know him, as the most rewarding
of my professional life.

And I believe that all of my compatriots share this judgment.

I was tempted initially to provide the law clerk's "catalogue" of
the Judge's most impressive opinions. But a poll of my colleagues
produced, as I should have suspected, a list almost identical in
length to the number of those who have served. And there was a
predictable correspondence between the dates of opinions nominat-
ed and the dates of service of the nominees—save, of course, for
those early years of the Judge's judicial service when the clerks,
like myself, were not wise enough to write opinions, and the Judge
crafted most of them himself.

If one turns from the written record to the personal experience,
one escapes pride of authorship but encounters other problems. A
clerk's memories of the year with Carl McGowan will necessarily be
distinctive and individual. Each one can recall discussions of cases,
amusing or provocative oral arguments, stories (all different and,
no doubt, all true) of Chicago law practice, gentle advice about
professional careers (including pungent assessments of firms, cities,
even law schools), and—persistently—animated conversations about
current developments in government and politics.

Conversation with clerks is one of the chief ways that the Judge
learns what he thinks about cases to be argued. It is also a window
for him into the law schools about which, as Willard Wirtz has
recounted, the Judge has always felt strongly. And it has been a
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means for cementing friendships that, as today's audience demon-
strates, will endure for a lifetime.

If asked what was the most important contribution the judge
made to us, many no doubt would respond: "He talked with us
when we needed advice; he listened when we wanted an audience;
and he provided guidance mainly by helping us guide ourselves."

One unique advantage of the experience as Judge McGowan's
law clerk, one shared with only a few other judicial chambers in the
United States, is literally a matter of perspective. The location of
his chambers, with their unrivaled view of Pennsylvania Avenue,
provides more than regular reminders of the aesthetic beauties of
Washington.' It occasionally inspired the Judge to amusing fanta-
sy. I recall a late October afternoon in 1964 when he imagined for
me the inaugural parade the following January were the Republi-
cans to prevail—an image rich in detail, and featuring the putative
victor (still as it happens Senator from Arizona) leading his legions
down Pennsylvania Avenue on a silver-saddled palomino horse.

The view from the Judge's windows has changed since his
arrival, of course. The stunning structure of I.M. Pei now obscures
the view of the Smithsonian, but that is only a visual obstacle, not a
disturbance of use. In 1964, however, the very land on which the
east wing now sits was occupied by six red clay tennis courts, "a
higher and better use" McGowan, the tennis player, has continuous-
ly insisted And in those days, when court calendars were less
crowded, clerks could occasionally exercise the prerogatives that
proximity afforded.

Senator Goldwater's candidacy provided a young law clerk,
eager for work on a newsworthy case, a more durable lesson.
During that campaign year, the conflict in Vietnam was beginning
to assume high public visibility, and it occasioned several press
appearances by President Johnson. One of these, or perhaps
several, provoked a demand on the FCC by candidate Goldwater to
order the broadcasters to afford him equal time to respond to what
were claimed to be partisan statements by the President. The FCC
refused, and the case came immediately to the Court of Appeals.

Judge McGowan was on the motions panel, as I recall; in any
case it was very clear that the case would involve our chambers.
So, I was devastated when the Judge advised me that he would
recuse himself—out of concern that his highly visible involvement
on behalf of Adlai Stevenson in one earlier campaign, where similar
claims had been made, might be thought to impinge upon his
objectivity. Typically, the Judge did not, in the vernacular, make a
big thing of his refusal to sit. He simply, quietly, withdrew.
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I will not attempt to spell out for you the lesson of this act of
conscience, but it has stayed with me as, I have no doubt, like
demonstrations of his integrity and concern for public confidence in
the courts have stayed with my fellow clerks.

I may say, in passing, that I much more readily understood, and
very much appreciated, the judge's refusal, because of his previ-
ous role as counsel to the Northwestern Railway, to sit on Railway
Labor Act cases.

There was, of course, more than conversation, tennis, and les-
sons of integrity. Judge McGowan heard cases and he wrote, with
what I hope was our help, several hundred opinions. These opin-
ions occupy space in standard casebooks on Administrative Law,
Environmental Law, Conflict of Laws, Constitutional Law and
Labor Law. They contain, as John Pickering and Judge Wald have
observed, many landmarks. But more significantly, they constitute
a landmark—a monument to judicial prudence and legal common
sense.

The Judge has always prepared for, and enjoyed, oral argument
and so, therefore, so did his law clerks. I have often seen him place
counsel on the defensive with questions—simple, probing, but al-
most invariably gentle questions. But I never saw him seek to
embarrass an attorney nor to demonstrate that an attorney was not
up to the case. On occasion, however, even the Judge's gentle
nudging and his calculatedly helpful questions have been unable to
rescue an advocate's self-confidence.

In this connection, let me share a story, provided me by another
former clerk, which betrays both the Judge's appreciation of skillful
advocacy and his sensitivity. An able government lawyer was
making an argument one day that strained the Judge's credulity
and his patience. He injected: "Mr. Jones, I thought you were a
better lawyer than that"—intending both to convey his general
admiration and to reveal his immediate doubts. The Judge was
profoundly distressed when it became obvious that the lawyer had
missed the first part of the message. And he remained troubled by
the exchange for several weeks until a chance social encounter
afforded him the opportunity to right the balance.

It is hard for me to imagine what Carl McGowan might have
done had he not become a lawyer and a judge. His lifelong
fascination with the operations of government and the struggles of
politics make it difficult for me to see him in any role distant from
these arenas of human activity. But I can visualize, if only dimly,
one issues plausible role—that of baseball writer for a Chicago
paper or The New Yorker magazine. Such a career would have
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permitted him to combine his deep affection for the sport with a
lifelong caring for the use of language.

My favorite case from the 1964-65 Term was probably the least
important of that year, but the Judge's opinion displays these two
traits. The case involved an attempt by the District of Columbia to
collect unpaid taxes from the then-recently relocated Washington
Senators. The Judge began his sketch of the conflict as follows:

"This petition for review evokes a lingering echo of what was
from 1905 to 1960, one of the District's most distinctive institu-
tions in its capacity to elevate and to depress, in swift alterna-
tion, the spirits of the community. It was the eventual ending
. . . of this ambivalent and highly volatile relationship that
gives rise to the issues before us:'
Shades of Roger Angell and Red Smith!
One cannot speak on behalf of the Judge's law clerks without

mentioning Jodie McGowan and the McGowan children. As one of
the earliest clerks, with my wife I was a near contemporary of
Mary, just a bit senior to Beckie and John. Like others since, we
became part of the extended McGowan family, involved in their
experiences and sharing our own. With the arrival of the McGow-
an grandchildren and the birth of clerks' children, the generational
lines have become even more obscured. But the family ties have
continued. One visiting the judge or Jodie is just as likely—indeed
much more likely—to be asked about a child's progress than about
some fancy, though obviously less important, professional achieve-
ment.

Two other individuals are important parts of this growing fami-
ly, Margaret Stephens and Peggy Manuel. They helped, educated,
and mothered us as well as the Judge, and no portrait of the
McGowan chambers is complete without them.

It would be easy for us to become sentimental about this
occasion, so closely have we worked with the Judge and so pro-
foundly have we been affected by the experience. But, as I know
the Judge would wish, this is no time for sentimentality. It is,
however, an appropriate time for expressing our deep affection for
him and for his family, and our lasting appreciation for the opportu-
nity he provided each of us.

JUDGE ROBINSON: Thank you, Dean Merrill. The portrait of
Judge McGowan was the project of his law clerks. The Court now
recognizes another of them, Mr. Peter Buscemi.

MR. BUSCEMI: Chief Judge Robinson, Mr. Chief Justice, may
it please the Court: In helping to arrange for Judge McGowan's
portrait, I was repeatedly reminded of one of his favorite stories,
which derives from Abraham Lincoln. It concerns a fellow who
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was caught in some skullduggery by the local townspeople and, as
a consequence, was tarred and feathered and ridden out of town on
a rail. Asked later for his reaction, he said that if it hadn't been for
the honor of the thing, he would just as soon have walked.

I think that that pretty much captures the Judge's reaction to
the painting of his portrait here. It has been thrust upon him, and
he hasn't had much choice. But through the tremendous coopera-
tion of Mrs. McGowan and Peggy Manuel and the other people here
at the Court, we have managed to provide it. The artist who
painted the portrait, George Augusta of Essex, Massachusetts,
unfortunately could not be with us today. But we are certainly
grateful to him for his efforts.

Without further ado, I would like to present the portrait to the
Court on behalf of all Judge McGowan's law clerks and ask that the
Court accept it for hanging in an appropriate place here in the
United States Courthouse.

(Presentation of portrait.)

JUDGE ROBINSON: Thank you, Mr. Buscemi.

JUDGE MCGOWAN: Chief Judge Robinson, Mr. Chief Justice,
I worked for a man once who used to say that there is nothing
wrong with listening to speeches like this about yourself, if you
don't inhale.

I must say you have all made it very hard for me not to inhale,
but I have resolved to combat it as best I can.

I want to thank all those who have made this occasion possible,
especially the law clerks who conceived it and carried it out. The
best thing about judging, really, is the law clerks.

I want to thank all the judges who are here and have taken part
in it, particularly the members of the District Court—the "Loyal
Opposition". I want to thank all of the friends who have made it
such a happy day for us. Thank you very much.

JUDGE ROBINSON: Thank you, Judge McGowan.

It is with the greatest of pleasure that I accept this portrait on
behalf of the Court. I do so with deep gratitude for the generosity
of Judge McGowan's law clerks in making this splendid gift possi-
ble. And I do so with great reverence for Judge McGowan. The
speakers this afternoon have extolled his marvelous abilities, and
his many virtues, which we on the court have long recognized and
appreciated. Judge McGowan has truly earned the esteem of both
the bench and the bar, and a prominent niche in the history of this
Court. His portrait will serve as a constant reminder of his sterling
qualities and his magnificent contributions, as well as a source of
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great inspiration to his contemporaries, judges and lawyers alike,
and to those who are destined to follow.

There is more to be said, and for that purpose I will defer. It is
my great honor and distinct pleasure to now present to you the
Chief Justice of the United States.

THE CHIEF JUSTICE: Thank you, Judge Robinson. Carl and
Jodie and members of the family, colleagues and friends, it is a
pleasure to be here. But, as you know, we have a rule in the
Supreme Court of one hour of oral arguments, and that hour is
very shortly to expire, I do not want the red light to go on me
before too long.

I concur with each and every one of those who have expressed
their views about our dear friend Carl. Reference has been made
to some of the cases he sat on and wrote. I would add only one
more; it is one that earned for Carl and for Ed Tamm, as well as
myself, the undying affection and admiration of the television
industry when we decided unanimously cases involving the United
Church of Christ against WLBT—TV in Mississippi. For years the
station had ignored the needs and wishes of about half of the
listening community and our holding was that in a license renewal
proceeding, representatives of the relevant community must be
allowed to intervene.

The presence here of old friends of Adlai Stevenson, former
Secretary Wirtz, Postmaster General Day, recalls to me of meeting
Adlai Stevenson quite by accident. We had been only slightly
acquainted through the Foreign Policy Council while I was in St.
Paul and he was in Chicago. We met in the lobby of a hotel in
Paris and chatted for a moment. That must have been in 1963,
when Carl came to the court. The conversation with Governor
Stevenson concluded with his saying that the finest contributions he
had made to the public as a public official was the appointment of
Walter Schaefer to the Supreme Court of Illinois and the successful
urging of President Kennedy to appoint Carl McGowan to the
United States Court of Appeals.

I can hardly think of a finer tribute to be paid to anyone than
Governor Stevenson paid to these two splendid judges.

Carl and Jodie, it is a delight to be here.
JUDGE ROBINSON: Thank you, Mr. Chief Justice.
This concludes this ceremony. A reception for invited guests

will follow in the Judges' Dining Room on the Sixth Floor of this
building. The Marshal will now adjourn this session.

THE MARSHAL: Stand please. This Honorable Court now
stands adjourned until Wednesday morning at 9:30.

(Whereupon, at 5:03 p.m., the proceedings were concluded.)
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