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"When the public mind is agitated, when wars, and
rumors of wars, plots, conspiracies and treasons excite
alarm, it is the duty of a court to be peculiarly watchful
lest the public feeling should reach the seat of justice,
and thereby precedents be established which may be
come the ready tools of faction in times more disastrous.
The worst of precedents may be established from the
best of motives. We ought to be upon our guard lest
our zeal for the public interest lead us to overstep the
bounds of the law and the Constitution; for although
we may thereby bring one criminal to punishment, we

may furnish the means by which an hundred innocent

persons may suffer.

"The Constitution was made for times of commo
tion. In the calm of peace and prosperity there is
seldom great injustice. Dangerous precedents occur in
dangerous times. It then becomes the duty of the judi
ciary calmly to poise the scales of justice, unmoved by
the arm of power, undisturbed by the clamor of the

multitude . . ."

—William Cranch, Chief Judge,
dissenting: United States v. Bollman and Swartout, D. C. Reports 1,
Cranch 1, December Term 1806 at Washington (January 23, 1807).
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Foreword

This is not intended in any sense as a formal history
of the United States District Court for the District of
Columbia. Anecdotal and episodic, its only purpose is
to point up the great traditions of a great Court, a
Court unique in origin yet an integral part of the fed
eral system. It has been written as time and opportunity
provided and appeared originally for the most part
in the Journal of the Bar Association of the District of
Columbia from January to May 1966. It has now been
rewritten to a large extent together with such emenda
tions as were found necessary and the addition of new
material, in order to point up the fact that the Court
actually had its genesis in that of the Republic now
celebrating in this Year of Our Lord its bicentennial
year.

By way of acknowledgment, thanks are expressed to
Miss Eleanor Carr who typed the original manuscript
and is responsible for the format and editorial work in
general, to Chief Judge William Blakely Jones, Jr. who
graciously wrote the preface and to former Chief Judge
George L. Hart who with Chief Judge Jones read the
proofs and gave helpful criticism and suggestions, to
the Clerk of Court Mr. James F. Davey and Helene T.
Beale for their help in obtaining illustrations. If there
are any errors they are the author's own.

VI 1
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Preface

This is a history of the United States District Court for the
District of Columbia which was created by an Act of Congress in
1801. It is not a dry recording of detailed minutiae. Rather it is
a readable work; an exciting story of people and events which for
almost two centuries have made their entrances and their in
evitable exits in the human drama of court trials.
Judge Matthew F. McGuire, the author, comes well qualified
as the story teller. A distinguished jurist, he has served this
Court faithfully and well in the solemn responsibility of admin
istering justice. His career as a member of this Court com
menced in 1941. For six years he led this Court as the Chief
Judge. He continues to lead the Court in wit and wisdom and
to render his invaluable services as a Senior Judge. All who read
this history will feel indebted to him for what he has recounted
here.

The Judges of the United States District Court for the District
of Columbia proudly present this work as a contribution to this
nation's Bicentennial Celebration.

William B. Jones
Chief Judge
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How Like The Unlike

As the recent Watergate Trials in the early 1970's demon
strated, when large groups queued up and waited for hours in the
hope of entering the courtroom, the conduct of trials at law has

always stimulated an avid if not peculiar interest. Criminal
courtrooms have never been at a loss for spectators. For here,
so it seems, is theater in the real, the stuff of which drama is
made: tragedy, sometimes stark and raw, passion in its most
virulent manifestations, comedy which outsmarts not only the

stage, but often enough the fantastic and the bizarre.
The ancient Greeks were early aware of this odd preoccupa
tion with other people's troubles. It was pity, they said, aroused
in the mind of the onlooker for the individual caught up by the
Fates in circumstances that were hastening him to a doom already
fashioned, with a corresponding fear also—a fear of life itself
with its uncertainties and vicissitudes. They called it tragedy.
They were the first playwrights.
In Britain the quaint practice has developed, always after the
fact of course, of perpetuating some of the most notorious crimes
in popular print. This, if not for the information of the reading
public, then certainly for its entertainment —again the theater.
Thus we find a few of the more violently dead achieving a
notoriety or a fame, even if it be merely in the annals of crime,
which would have otherwise been denied them—and the same
for the perpetrators of that crime, which DeQuincy referred to as
a fine art.

Thus did Dr. Crippen, by the simple expedient of murdering
his wife, and John Reginald Halliday Christie of recent day who
not only murdered his wife but half a dozen other women, go
down in British history along with the Iron Duke, Queen
Victoria and numerous other famed of the stout little isle. True,
the fame of Crippen and Christie is of another character, yet
fame it is
,

and that which would never have been theirs had
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they not for a moment as history records time, stepped out of the
law-abiding mass and thus taken their respective places in the
history of British crime.
So it is that the proceedings in London's Central Criminal
Court, still colloquially known as the Old Bailey, have long
evoked a world-wide interest.
The origins of this famous Court go back deeply into the
history of England. Today the name alone survives. Its judges
no longer ascend the Bench with their nosegays of sweet herbs to
stifle the stench from the prison pens below. The structure
which houses today's Court dates back to 1907, standing as it
does at the corner of Newgate and Old Bailey Streets in the heart
of London not far from famous Ludgate Hill and Fleet Street,
with the dome of St. Paul's in the distance. During World
War II it was severely damaged but has since been completely
restored.

Over the years in its dock have stood, facing the bewigged and
robed dignity of the full majesty of British law, such defendants
as Oscar Wilde, Seddon the Poisoner, Joseph Smith of "Brides of
the Bath" fame, the notorious Dr. Neal Cream, Dr. Crippen,
Lord Haw Haw (William Joyce), and others more or less in
famous, from murderers and traitors to pick-pockets and de
faulters—the whole gamut of what society calls crime.
We in America, in a country now celebrating its bicentennial,
are not far behind in our own criminal "who's who." But the
spread is as great as the country. Massachusetts has contributed
Lizzie Borden, New York Ruth Snyder and Judd Gray, New
Jersey its unsolved Hall-Mills case and Bruno Richard Haupt-
mann, Chicago its gangland and St. Valentine's Day killings,
California latterly its Manson gang, to mention a few of the
more notorious crimes of passion, homicidal violence, and sheer
bestiality.
Even Congressional hearings, as remote from a trial at law as
the Himalayas are from Pennsylvania Avenue, have their fol
lowers, numbering in the millions when telecast. The British,
in their portrayal of such matters with their usual fidelity to fact,
present them as they are, or were. Rarely do they enlarge upon
the obvious, being masters of the subtle art of suggestion. As far
as courtroom scenes are concerned, the underlying purpose al
ways present, apart from the essentials of the story, is to portray
the majesty and fairness of Her Britannic Majesty's courts.
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We Americans do it quite differently. We seem to have an
inherent aversion to letting well enough alone. If it is a play
involving historical fact and history gets in the way then it may
be diluted or strained or, what is worse, rewritten. And as for
the courtroom, a little melodrama will help even at the sacrifice
of truth, good order and good taste. And so, with the "crooked"
lawyer, "stupid" prosecutor, and "corrupt" police, the much
put-upon defendant and the inept "gavel swinging" judge, the

portrayal of the administration of justice in American courts
finally shows up as something half-way between hoopla and
East Lynne. What difference does it make—"the play's the
thing."
One of the more important reasons the law forbids broad

casting, photographing or telecasting of actual criminal trials is
not because of any hostility to these means of communication

upon the part of the courts, but because of the grave danger of
prejudice to fundamental rights, which would undoubtedly
result in cases of great public interest should the matter be

presented before not only a court and jury but also to thousands
of others invited to be not only onlookers but partisans as well.

Even in the ordinary criminal case that achieves only local

notoriety, the public would be surprised at the number of com
munications addressed to the court, mostly anonymous. There is
considerable agitation at the present time to remove the ban.

It is spearheaded by a large segment of the media but it is ex
tremely doubtful that the courts will recede from a position
found to be well taken, and which has been established as a

necessary part of a fair trial for a long time. The British would
never think of permitting such a thing, and press coverage of
notorious criminal trials in England is handled with the gravest
circumspection because of the power of the British courts to

punish for contempt, which they do without hesitancy.
No court in this country is quite like the Old Bailey, which
is as we have seen a criminal court only. One reason there is not,

among others, is that under our constitutional system of sover
eign states, independent in all things save those which have been
ceded or granted to the general government, it would be im

possible to have developed any such tribunal. We actually have
as many court systems as there are states. Then, too, in every
state there is a federal court, whose jurisdiction (that is
,

the
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right to hear or try certain cases) is limited and confined to
federal matters only.
There was, however, one court which could be said to have
fit fairly into the character of a national court, and that was the
United States District Court for the District of Columbia. It is
a federal court, but acted until 1970 like a state court also, since
it handled both civil and criminal matters arising in the District
in the same fashion in which they would be disposed of if the
District of Columbia were a state.
It is a federal court having the same federal jurisdiction as do
all the other federal courts throughout the nation, and some
additional. It also is, for example, the only federal court in which
certain patent cases and Civil Rights election suits can be
brought, and suits against cabinet officers as well as the executive
officers of certain government commissions and agencies.1 It also
had handled until recently, strangely enough, probate matters
arising in the District of Columbia and divorce and its related
litigation. Its judges over the years have come from all over the
country. In its history it has dealt with great controversies of
national import and interest, most recently the Watergate cases,
so-called, and is located in what is strictly federal territory, the
District of Columbia, the capital city of the nation. In matters of
extradition its Chief Judge formerly acted as the Governor of a
state would act in similar circumstances.
Like the Old Bailey both the well known and the unknown
have stood accused before its bar, running the gamut of crime
from treason and murder at the one end to the petty federal
violation at the other, for all crimes committed in the District of
Columbia are federal crimes, since the District of Columbia is
exclusively federal territory. Important civil matters, too, of
grave concern to the country and public at large, have on occa
sion aroused great national interest.
One, only a few years ago, was the proceeding arising out of the
coal strike which raised the important question as to whether or
not the striking miners could be enjoined mandatorily, that is

,

ordered back to work by court order when the government itself
was in legal possession of the mines.
Another was the famous Girard case which involved the consti

i Since 1962, in certain circumstances, cabinet officers et al. can he sued in other
federal courts.
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tutional question as to whether an American soldier on active

duty in a foreign country could be turned over to the courts of
that country by the terms of an international agreement for trial
for a homicide committed on its soil, the victim having been one
of its nationals.
Neither of these two cases could have been brought, certainly
up to that time at least, in any other court in the country, federal
or state, thus emphasizing the court's broad jurisdiction and its
truly national character. Here, also, have been brought the
myriad of so-called contempt of Congress cases arising out of
refusal to answer questions in hearings before Congressional
committees, and while suits against cabinet officers and heads of
executive agencies for claimed failure to perform ministerial
duties or for the performance of such to the claimed detriment
of others, are more of a commonplace than a rarity, yet, as has
been noted, it was the only court until October 1962 where such
action could be brought.
Although not always known by the same name, the Court is
as old in fact as the District of Columbia itself, their history
parallel, and it fits well into the history of the country in this its
Bicentennial year.
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As It Was In The Beginning-
"On the first Monday of December 1800, the District of Columbia,
by law and in fact, became the seat of the Government of the United
States."

It was a brave beginning. It consisted of territory given up
partly by the States of Maryland and Virginia. The Virginia part
included the city of Alexandria in Fairfax County, all of which,
however, was later re-ceded to that State in 1846. At the time of
the creation of the new seat of government, Georgetown, pres
ently enjoying new life, had a separate city government.
The provisions of the Act of Cession strangely continued the
authority of the laws of both states in the ceded territory until
such time as Congress should provide for its government. To
make certain that the territory ceded as a site for the National
Government was no longer to be considered as part of Maryland
after Virginia had gotten her part back, it was provided that all
of it

,

even though it lay within the limits of the state, was given
up forever to the Congress and Government of the United States
"in full and absolute right and exclusive jurisdiction, as well of
soil as of persons residing or to reside thereon . . ."

"The District, as the seat of the national government, is as lasting
as the states from which it was carved or the Union whose permanent
capital it became. It could not have been intended otherwise . . .

"It is not merely an 'ephemeral' subdivision of the 'outlying do
minion of the United States,' but the capital . . . the very heart . . .
of the Union, to be maintained as the 'permanent' abiding place of
all its supreme departments and within which the immense powers
of the general government were destined to be exercised for the great
and expanding population of forty-eight states, and for a future im
measurable beyond the prophetic vision of those who designed and
created it."

Thus the pattern was laid and fashioned. The District of
Columbia in relation to the country was not only unique— it was
to remain so, and to have a peculiar and important character of
its own, different from any state or territory.
At the beginning the Court was called a circuit court, as were
the other newly created federal tribunals throughout the coun
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try. Thomas Johnson of Maryland was named its first chief
judge, but he resigned almost immediately. He was succeeded
by William Kilty, with James Marshall, the brother of the
famous John Marshall, and William Cranch of Massachusetts, as
associate judges.
Kilty was a native of England who had served in the Revolu
tion as a surgeon and later studied law. He, too, quit the Court
after five years to accept the Chancellorship of Maryland.
Marshall also resigned after a brief interval, to be succeeded by
Nicholas Fitzhugh of Virginia. Cranch became Chief Judge
with Allen B. Duckett of Maryland appointed to succeed him.
Duckett died in August of 1809, Fitzhugh in 1814; Duckett was
succeeded by Buckner Thruston, a' Virginia native who was to
remain for thirty-six years and who was at the time of his ap
pointment a Senator from Kentucky and the predecessor of
Henry Clay, thus again emphasizing, if such emphasis is needed,
the national character of the new Court. Fitzhugh was succeeded
by James Morsell of Maryland.
In 1838 a separate criminal court was established, consisting
of one judge with the right of appeal to the circuit or full court,
and with a provision that in case the judge of the criminal court
was disabled, a circuit judge should act. So while a separate
criminal court was created, it actually meant nothing new except
for providing for a method of appeal. The situation remained
thus until 1863 when feelings generated by the Civil War were
to bring about a complete reorganization.
It early became quite clear that the court was not to be merely

a local tribunal. Local controversies it would resolve of course,
for after all, even in the District of Columbia as elsewhere,

people lived, went into business, sued each other, made wills and
died, and some came afoul of the criminal law. This court, how
ever, was to be different from all others, both state and federal,

on the same level.

In its early years it was precipitated into national questions
when the Burr conspiracy first showed its head in 1807. A
motion was made by the United States Attorney for the District
of Columbia, Walter Jones, in behalf of the United States, claim
ing that the court should issue bench warrants for the arrest of
two men, Eric Bollman and Samuel Swartout, upon the charge of
treason. They had been apprehended by the commander of the
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Military District of New Orleans General Wilkinson, without
process of any kind, and carried to Washington under heavy
guard and confined as prisoners of the military. The motion was
based upon the fact that Wilkinson had made an affidavit in
New Orleans to which was attached a printed copy of a special
message which Jefferson had sent to Congress. It informed the
court that what Wilkinson had done was in obedience to a direc
tion from the President who had indicated that it was his, the
President's desire, that the men be delivered to the civil authori
ties for trial. The defense moved quickly, filing on behalf of the
prisoners an application for the issuance of the writ of habeas
corpus, stating what is always the basis of the writ, that their
detention was illegal since they had been apprehended and de

tained without due process of law, which was the fact.
The court bent to the Executive will, Cranch alone holding
out, and it ordered the warrants to issue. Cranch refused to be

overawed. He may have been appointed to the bench by
Jefferson, but he was a judge first and justice was his only con
cern, and the Court as far as he was concerned was not the tool
of the Executive. He intended to do his duty as he saw it no
matter what the President thought or wanted; and he did. He
was not to be controlled and he resented the suggestion of the

President. But he was out-voted. A weaker man would have said
nothing, but Cranch meant to do more than merely stand by his

guns. He fired them, and the words of his ringing dissent penned
over one hundred and fifty years ago, are as appropriate and as

modern as tomorrow:

". . . when the public mind is agitated when wars and the rumors of
wars, plots, conspiracies and treason excite alarm, it is the duty of
a court to be peculiarly watchful lest the public feeling should reach
the seat of justice. . . . The Constitution was made for times of com
motion. In the calm of peace and prosperity there is seldom great
injustice. Dangerous precedents occur in dangerous times. It then
becomes the duty of the judiciary calmly to poise the scales of justice,
unmoved by the arm of power, undisturbed by the clamor of the
multitude . . ."

Bollman and Swartout may have been rogues, but they had rights
which the Constitution protected and Cranch said so, no matter
what the President thought or did. Appeal was taken to the

Supreme Court of the United States, that Court taking the same
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view as had Cranch, thus vindicating him. The Court as far as
he was concerned was not the President's creature.

This remarkable man was born at Weymouth, Massachusetts —
a little town south of Boston— in 1769. His father was a native of
Devonshire, England. His mother was a sister of Abigail Adams,
the wife of John Adams. He was graduated in 1787 from Har
vard College. His first cousin, John Quincy Adams, a little his
senior, was a classmate. Upon graduation he studied law in an
office, as was the custom of the time, and commenced the practice
of the profession in Braintree just south of Boston. In 1790 he
became the legal agent in the city of Washington of a well known
real estate firm which, initially prosperous, subsequently failed.
As a consequence, Cranch was compelled to take the benefit of
the insolvency laws. Although thus legally relieved from the
responsibility of his debts, he nevertheless settled them all with
his creditors.

He was about to leave Washington and return to Massachusetts
when he was appointed by the President as one of the first com
missioners of the District of Columbia, serving but a few weeks
when he was named an associate judge of the court. If the public
was surprised by his appointment, knowing he was regarded as
having Federalist leanings and was related by blood to the "Duke
of Braintree" as the Jeffersonians derisively called the elder
Adams, it was a greater surprise to Cranch himself because of the
close terms of intimacy between him and his uncle, whose rela
tionship with Jefferson was such that John Adams had deliber
ately left the city on the day before the former's inauguration.
However, whatever may be said of President Jefferson's attitude

towards his predecessor, it was certainly plain that he did not
permit his political feelings to in any way influence his judgment
when it came to the appointment of a judge.
For over fifty-four years Cranch served the court, a tenure
probably without parallel anywhere. In more ways than one he
was the court. He was rarely absent, as the reports indicate. For
many years he was also the official reporter of the Supreme Court
of the United States, although it does not appear that his appoint
ment as such was ever formally made. Because of the increasing
business, however, of his own court he discontinued this activity
and devoted himself, apart from those judicial duties, to the
preparation of the reports of the court of which he was chief

13
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judge. These embrace a period of forty years. They contain
over two thousand cases representing only a fraction of the great
number heard and disposed of.
When he died in 1855 the whole city paid him tribute. Yet
today, in a city of monuments and memorials, there is neither
stone nor plaque erected to his memory nor anything at all
reminiscent of him except a faded portrait done long ago by
some long-forgotten artist, out of the shadows of whose crumbling
pigment there peers the ascetic lineaments of this great man,
which now hangs in the courtroom reserved for the use of the
Chief Judges of the court.
He was an ideal trial judge and in his later years "a benign
kindly old gentleman, patient, painstaking and learned ..."
who, because of deafness, used to sit down in the jury box in
order to be able to see and hear better what was going on. In
those days the jury sat below the bench and not on the side, and
the judge never charged the jury orally but gave them written
instructions prepared by the lawyers and approved by the Court.
Cranch, Thruston and Morsell— they made quite a trio,
Thruston usually absent if Cranch's reports are to be believed,
but of course they chronicled only a small part of the court's
activities.
Morsell, once speaking of his colleagues but delicately omit
ting reference to himself, is reported to have said that one,

referring to Cranch, "is deaf and cannot hear", and the other is

"imperturbable and will not be moved." But they were great
judges, representative of a more leisurely age, when the classical
tradition was the basis of a liberal education. Highly skilled, too,
in the substance and technical niceties of the common law, they
wore their learning well and never lost the human touch.

A nisi prius court, for such it was, is the trial court and so it is
called in the profession. This is where the drama begins, for
every case is important to the litigants and many a tragedy is
played out quietly for most cases are tried without fanfare and
away from the fierce glare of public interest. A judge of such
a court has to be a man of many parts. He cannot keep a jury
waiting for a day or two while he ponders on the question, for
example, whether or not a certain piece of evidence should go
in or out. He has to act and at once. He has to know human
nature too, for he deals with people every day, with their prob

14
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Chief Judge Cranch

—Courtesy Columbia Historical Society

lems, their hopes, their frustrations and their passions. He ought
also to be tactful and wise, urbane and polite and possessed of
what Edmund Burke called "the cold neutrality of an impartial
judge," and warmly human yet beyond the reach of either power
or influence.

15
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Judge Allen B.Duckett

Chief Judge James Duntap

I
Judge Buckner Thrusfcn

US. Attorney Walter Jones

Judge James 3. Morse ChiefjudgeWilliam Cranch

Jcfiij-; Mtlisro M.Meirick

Judges of The Circuit Court

—Courtesy Columbia Historical Society
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He must be just, also, according to the law and he must above
all be incorruptible. For our institutions and their perpetuity
depend upon the integrity of the courts. When power and in
fluence enter the portals of justice the end is near. The Execu
tive may fail in his duty as we have so recently seen, the Congress
likewise, but should the people lose their respect and belief in the
courts, then the whole structure topples.
Cranch, Thruston and Morsell, each a judge but each so
different, fulfilled these requirements to the letter. They were

great men in their respective spheres—and in an age of greatness.

17
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And For Fifty Years Thereafter
For a long period the court was a nomad. It had no permanent
home. It was first convened on March 23, 1801 in the Capitol
Building, still under construction, in a room south of the old
Senate chamber which was also occupied by the Supreme Court
when it was in session. That court, however, had little business.
In fact, John Jay its first Chief Justice, because of the lack of it

,

resigned to run for Governor of New York. Its justices traveled
on the circuits into which the country had been divided and
during their absence the District of Columbia Court slipped in
and occupied the void.

But it did not always hold forth in such comparatively plush
surroundings. In 1808 or thereabouts its sessions were held in
various hotels or taverns as they were called in those days of
robust and convivial travel. After about a year it found itself
back at the Capitol with its old friend the Supreme Court. Obvi
ously this sort of thing could not go on. Sporadic efforts were
made to build a courthouse but nothing came of them, and the
dual tenancy persisted until finally that which neither Congress
nor the community would do the British indirectly brought
about by their invasion of the Capital City during the War of
1812. They were not very pleasant about it. They burned not
only the White House but the still unfinished Capitol. That
building at the time had two wings all but completed, with a

wooden-covered passage connecting them. An immediate result
of the fire was that now both courts had no home.

In its desperation the Court for the Fall term of 1814 had
recourse to the facilities of the home of Daniel Carroll of
Duddington not far from the Capitol, or what was left of it.
But this, too, was not for long. When the necessary repairs had
been made it found itself back once more with its old bedfellow,
the Supreme Court, in the same old surroundings.
This situation continued until June 1819 when Congress
appropriated money for the court, now both an orphan and a

mendicant, to rent the so-called "brick capitol." This was a
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building which had been erected by public-spirited citizens
under the leadership of Thomas Law to forestall the transfer of
the Government elsewhere (with St. Louis the favorite choice),
a movement for which there had been considerable agitation after
the burning of the Capitol. It was built in rapid time, financed
by private funds and was offered to Congress as a place of occu

pancy when that body too had been homeless. At last the wan
derer had a place to go—and it went and stayed four years.
The city, then as now, had a Mayor and a municipal govern
ment, and it was decided to build a City Hall which would be
both the "seat of legislation and of the administration of justice
for this metropolis ..." The cornerstone of this structure was
laid in 1820 with full Masonic ceremony. In 1822 the Mayor,
Register of Wills, and City Council moved into the still unfin
ished building. But there was a flaw in the stone—Congress had
appropriated no money and apparently would not. Part if not
most of the monies necessary for construction were to be obtained
from the proceeds of a lottery. Then it was found that the sale of
the lottery tickets was forbidden by law in the neighboring states
and, worse still, the manager decamped with what funds had
been collected, so the scheme failed. Congress, at last compelled
to act, authorized the purchase and finishing of ". . . perma
nent and suitable apartments for holding the sessions" of the
court in the still unfinished City Hall. The sum appropriated
was a munificent $10,000. At last the court had a home. And
there it was to remain for well over a hundred years.
Eventually, commission government supplanted government
from city hall, and the later territorial government as well, and
so the court found itself finally in sole possession of the building.
Its troubles, however, were not over. For many years the struc
ture remained in an uncompleted and actually dilapidated
state— far from the magnificent structure it presents architectur
ally today after extensive renovations in 1881 and 1916. In earlier
years law offices were leased within its precincts and here even
political parties had their headquarters. During the time im
mediately after the Civil War it became the place of detention for
runaway slaves with all the tragedy and bitterness that went with
that debasing traffic. It was there that the Whig Party had its
headquarters, while outside was held the victory rally celebrating
the triumph of Harrison and Tyler at which, bareheaded and in
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the rain, "Old Tippecanoe" caught the cold which resulted in
his quick demise and the accession of Tyler to the Presidency,
the first Vice President so to succeed. Theodore Roosevelt also
occupied an office there, while a member of the Civil Service
Commission.
It was indigenous to the scene. This was America. Hither
they came— to their Capital City, Roundhead from the North
and Cavalier from the South, and the mud-on-the-boot frontiers
man from across the Alleghenies to the West—a strange popula
tion made up of strangers, all engaged in the building of a nation.
It was thus functioning as a court when Abigail Adams was
forced to the necessity of hanging up the family wash in what
was to become the courtly splendor of the East Room of the
White House.
Pennsylvania Avenue it could remember when it was like a
road hewn out of the wilderness. A rutted road, choking with
dust in hot weather and sticky as glue in wet. There were no
sewers and would not be for many a long year. The Capitol, still
unfinished, stood at one end with a few nondescript structures
called houses around it

,

and although Mr. Jefferson at the other
end might serve French wines at the White House table, the
"city" itself resembled a Hollywood set for a Western—all front
and no back.

The population in Jefferson's time was about three thousand,
one-fifth of that number being slaves. The dream of L'Enfant
was still a dream. Congressmen came to the federal city but left
their wives and families at home because of the lack of accommo
dations and short sessions. Room and board could be had for a

dollar and a half a night, with brandy and whiskey on the house,
and the house filled with two or three to a room and fifteen or
twenty or more to dinner.

Those who lived at the Capitol end of "The Avenue" were
perpetually at war with those who lived at the other end, and
both were at odds with those who lived in Georgetown and
Alexandria (which was then a part of the District) and these, in
turn, were at odds with each other. Thus it was in the Year of
Our Lord 1801 when John Marshall became Chief Justice of the
United States and the court on which his brother sat for a brief
time began functioning. It was not until 1842 that, finally feel
ing certain of itself, the court had the building which was its
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home properly lettered, and then even before the letters could
age with dignity it found itself again on the move, this time it was
hoped for the last time. But it did not move too far away from
Judiciary Square, the name given the old locale in a happier day
when this section of the city was de rigeur and before the area to
the northwest beyond Boundary Street, or Florida Avenue as it
is now known, was rescued from the forest primeval and became
fashionable. Today, the old court building still remains out
wardly a chaste reminder of a long gone day, architecturally
perfect, with its secrets, good and bad, deeply hidden, and where
within its old and knowing walls the history of the new nation,
still young as it reaches its Bicentennial year, can be traced.
Litigation in those early days reflected as it does today not only
the tempo of the times which were leisurely and quiet, but every
phase of life in the capital city of a country not yet at its half-
century mark, and can be seen in the following samples of those
early cases. Murder was a rarity. When it occurred, punishment
was swift and the penalty death. Freud was yet to be born.
In May 1829 there was tried an unusual criminal case. There
must have been similar prosecutions in England, however, since,
as we shall find out, there was considerable law on the subject.
But apparently this was the first time such a case had been
brought in the United States, and the provocation must have
been great to force the authorities to act.
A woman with the romantic name of Ann Royall was indicted
for being a common scold or common brawler. We are left in
the dark as to whether she was old or young. The language of
the indictment was "old school" but it left no doubt as to the
charge against defendant, accused as follows:

". . . in the year of our Lord one thousand eight hundred and
twenty-nine, as aforesaid, at the county of Washington aforesaid, and
on divers other days and times, as well before as after, was and yet is
a common scold, and disturber of the peace and happiness of her
quiet and honest neighbors residing in the county aforesaid; and that
the said Ann Royall, on the first day of June, in the year aforesaid,
and on divers other days and times, as well before as afterwards, in
the open and public streets in the city of Washington, in the county
aforesaid, did annoy and disturb the good people of the United States
residing in the county aforesaid, by her open, public, and common
scolding, to the common nuisance of the good citizens of the United
States residing within the county aforesaid, to the evil example of all
others in like cases offending, and against the peace and government
of the United States."
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She must have been a terror!

In support of a motion to arrest the judgment (that is
,

hold up
its going into effect), it was contended that the law for the pun
ishment of a common scold was obsolete even in England, and
never enforced in this country, and was barbarous and unusual

punishment and therefore prohibited by the Bill of Rights to the
Constitution and under whose supposed common law the indict
ment was framed, and that the punishment of ducking was the
only and appropriate form of punishment by the common law

of England, and that that mode of punishment was obsolete, and

that "the term 'scold' was of uncertain significance." As a matter
of fact, the punishment of "ducking" common scolds in water
was mentioned in the Domesday Book and was common enough
in earlier times. However, the last time it had been invoked in

England had been in 1809.
Cranch, before whom the case came, was not perturbed. He
said that while it was true the offense was not well defined in any
adjudicated case, it had been said that:

"scolds in a legal sense are troublesome and angry women, who, by
their brawling and wrangling amongst their neighbors, break the
public peace, increase discord, and become a public nuisance to the
neighborhood. They are indictable in the sheriff's tourn, and pun
ished by "the cucking-stool."

Then he delivered a long and erudite opinion as to the nature
and character of a "cucking-stool," concluding that in Saxon it

signified a "scolding-stool" and that by corruption of speech it

became the "ducking stool." And then, faced with the fact that
the ducking stool was now obsolete both in England and in
Maryland, the question was: "What was the punishment, if

any?" He had the answer, too, holding that although punishment
by ducking may have been obsolete, a common scold was still a

common nuisance and as such, punishable by fine or imprison
ment like any other misdemeanor at common law. He then fined
Ann ten dollars and security for her good behavior for a year.
She must have remained silent ever after, or moved away, for it

appears nothing further was ever heard of her.
The Court had other problems with the ladies. The same year,
one Dolly Ann Patton achieved a dubious fame by appealing
from a judgment which had exacted the penalty of a bond in the
amount of twenty dollars, which characterized Dolly, in the
court's notation, as a "Notorious common prostitute and keeper
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of a brothel, under the seventh section of the by-law of the cor
poration of Washington, of December 16, 1812." Dolly lost, but
by appealing in a petty case, won a permanent place in the
reports. Had she left well enough alone she would have dis
appeared from history instead of having her name perpetually
preserved in the annals of the Court.
The business of a witness refusing to answer a question on the
ground that it would incriminate him was early met with. In
1822 one Adam Lynn was indicted for sending a challenge to a

James McGuire to fight a duel. McGuire, apparently no man to
duck a quarrel immediately accepted, and was also indicted. At
trial, the Government produced him as a witness for the United
States in the case against Lynn, at which time the question was
asked as to whether a written challenge was in existence. Mc-
Guire's counsel objected on the ground that the answer might
tend directly to prove a fact necessary not only to convict Lynn
but involve McGuire. This argument won the day. The Court
agreed, and they both got off.

Wilson Bryan was subpoenaed as a juryman and upon being
called to sit, refused to be sworn, alleging that he was a Metho
dist. Being asked by the Court whether it was contrary to the
principles of that religious society to take an oath, he said he
didn't know. Although he had previously been sworn as a juror
yet he was determined not to take an oath again. Persisting in his
refusal the Court ordered him into the custody of the Marshal.—
All this on Tuesday, January 3, 1804—then there appeared this
laconic observation in the record: "On Wednesday, the 4th of
January, he submitted to be sworn by holding up his hand."
Punishment for crime was swift and certain and at times
barbaric. In the case of a slave convicted of manslaughter the
sentence of the court was that he be burned in the hand by the
jailer in open court and publicly whipped with 39 stripes, while
a bigamist, having been found guilty with the jury recommend
ing mercy, was also burned in the hand and was required to put
up $500 to guarantee his good behavior for a year. Many of the
early cases involved petitions for freedom, as they were called,
wherein a slave sought a decree from the court that he was no
longer a slave. These were harsh cases and pointed up all the
horror and the infamy of slavery as an institution. One Sylvia was
born a slave in Virginia in 1779 and became the property of a
citizen of that Commonwealth. In June of 1789 he sent her to

27

David
Text Box

David
Text Box



New Jersey where she remained three years in the service of his
mother. New Jersey was a free state, so when Sylvia was returned
to Virginia she claimed she was entitled to her freedom and
brought a petition. The Court held, however, that all of the time
she was in New Jersey she was still the property of the son. She
lost her case.
In 1832 the redoubtable Sam Houston of Texas, "that magnifi
cent barbarian," then a Member of Congress, appeared before
the Court charged with assault and battery upon a Congressman
from Ohio. The charge arose out of an acrimonious debate in
the Congress involving a contract for Indian rations which, so
the Congressman from Ohio charged, had been obtained from the
Secretary of War by fraud. Somehow, Houston's name got mixed
up in it and this fact came to public attention through the press.
Houston read the item and saw red. He then sat down and wrote
the Congressman asking whether or not it was true that his name
had been mentioned. Not receiving a satisfactory reply, he an
nounced as only he could that it was his intention to "right the
wrong—even were it in the Courts of Heaven."
The Congressman, Stanbery of Ohio, being thus so summarily
advised, immediately prepared himself with a pair of pistols and
a knife. A short time later the men met on Pennsylvania Avenue
a short distance from the Capitol. Upon being asked in the
forced courtesy of the occasion whether or not he was Stanbery
and admitting that fact, instead of using the time honored knife
or pistol, the Texan struck at Stanbery with a hickory stick which
he carried as a cane, and as the bewildered gentleman from Ohio
turned to escape, continued to rain blows upon him. Finally,
Stanbery, after a herculean effort managed to get a pistol out, but
found to his chagrin that it would not discharge. This infuriated
Houston the more and he returned to the attack.

Complaint was made to the Speaker of the House. Houston
was arrested, admitted the meeting and beating, but denied any
attempt to commit contempt of Congress. It was found that he
had, and he was reprimanded by the Speaker and the matter was
considered closed. But a criminal complaint was filed against
him in Court, also, and the interesting question was raised as to
whether or not the action of the House was a bar to prosecution
for assault and battery. It was held it was not, and upon being
found guilty, a fine of $500 was imposed—and there the matter
finally ended.
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The Dentist, and the General-To-Be

Dr. George A. Gardiner, dentist, was probably one of the most
flamboyant and strangest of characters ever to appear on the early
Washington scene. How much dentistry he practiced is a ques
tion, but as a social and ebullient personality he cut a wide swath.
Under the terms of the Treaty of Guadalupe Hidalgo between
the United States and Mexico which formally ended the war
between the two countries, the Mexican Government was dis
charged from all claims which citizens of the United States may
have had against that country which had arisen prior to the date
of the Treaty. By an Act of Congress passed early in 1849 claims
of such citizens in an amount exceeding three-and-a-quarter
million dollars were to be satisfied by this Government, a Board
of Commissioners having been created under the law to receive
and adjudicate such as might be presented. Among those pre
senting claims was our Dr. Gardiner.
He sought large damages, claiming that he had been deprived
of the ownership of a silver mine and that as a result a very
valuable business arrangement had been broken up. His claim
was approved, and he received in settlement nearly half-a-million
dollars. Afterwards, it was discovered that his claim was a fraud
and he was indicted and brought to trial. The trial ended after
almost a week of deliberation in a hung jury.
A second trial followed, at which it was proved that Gardiner's
mine was not only non-existent but that he had forged and
doctored papers of the Mexican Land Office to give them the ap
pearance of authenticity and age. It was his claim that the mine
was located in the Mexican State of San Luis Potosi, but the
deposition of the secretary of that State certified there was no
such mine, submitting a table of all existing mines. Gardiner's
was not among them.

Throughout it all the doctor maintained his usual aplomb or
so it appeared. He had run the gauntlet once and got away with
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it. Why not this time? He was fooled, for this time the jury was
hardly out before it returned with the verdict: "Guilty."
Gardiner, standing for the second time before his peers, went
ashen, his aplomb gone. He was visibly shaken. There were no
delays for presentence investigations in those days. The verdict
in, the Court, once it was entered on the record, proceeded to
dispose of the matter. Gardiner's sentence? Ten years in prison.
But the defendant had one more card. He would never serve a
day as we shall see. He had lost the gambit but he had hedged
his bet. As he stood before the Court he was seen to stuff some
thing into his mouth, and shortly after he arrived at the jail, he
vomited violently and died. The subsequent inquest showed he
had taken strychnine mixed with another drug of lethal char
acter. To avoid miscue he swallowed not only the lethal dose but
the paper which contained them. Yet but a short time before, so
certain had he been of his ability to talk his way out of a situation
that, having departed for England after the first trial, upon learn
ing of the impending second, he had returned voluntarily to meet
his fate. A gambler to the end, he ran out the string—but this
time fate was against him and he could not take it.

Sunday, February 27, 1859, was a clear, pleasant winter day in
the Capital City. For two men, however, it was to be a fateful
day. For one, it was to be his last. For the other, it would be a

day that was to catapult him from a position of honor as a

Member of Congress into the role of defendant in one of the most
sensational and notorious murder trials in the history of the
country.
The man who was to die was Philip Barton Key, 39 years of

age, the United States Attorney for the District of Columbia.
The other was Daniel Edgar Sickles, just completing his first
term as Democratic Congressman from the city of New York.
Key's father had been Francis Scott Key, not only the author of
"The Star Spangled Banner" but a distinguished lawyer who
had, himself, served as United States Attorney. Barton Key, as
the younger man was more often called, had attained the post
through the patronage of his father and the influence of his
uncle, Chief Justice Taney. He was well-connected both politi
cally and by blood to the best of Washington and Baltimore

society. It appears, too, that as a widower with four young
children, he was quite social, in a romantic sort of way, and be-
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- V

Francis Scott Key

—Reproduced from a collection in the Library of Congress

came seriously involved with the young wife of Congressman
Sickles whom he had met at Buchanan's inauguration.
The two men were good friends, at least Sickles thought so.
But it seemed everyone in town except Sickles knew what was
going on. When advised of the situation in a guarded way by
friends, he refused to believe that facts were facts until he made
a personal investigation. This he did and then, confronting his
wife with what he had discovered, she admitted her guilt and in
writing. Key, however, was unaware of this.
On this quiet Sunday afternoon, Sickles, seeing Key approach
as he watched from a window of his house on Lafayette Square,
then known as "President's Square", went out and followed him
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Daniel Sickles

-Reproduced from a collection in the Library of Congress
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to a point near the corner of Pennsylvania Avenue and Madison
Place. When Key saw Sickles approach, and apparently suspect
ing nothing, he extended his hand and said:
"How are you?"
Sickles ignored both gesture and greeting, and with an oath he
was said to have shouted:
"You have destroyed my home and my family!"
What happened then is not quite clear, but it was later conclu
sively proved that Key had no weapon, while Sickles had two, a
derringer and a revolver. A witness testified later that Key cried
out when he found himself thus confronted by the angry and
armed Sickles:
"Do not shoot me—do not murder me."
And after the first shot missed, he crouched behind a tree.
Sickles' next two, however, took effect, one in the chest and the
other in the left thigh, the chest wound fatal.
Sickles was led away from the scene at once by a friend, but he
later appeared at the home of Attorney General Black who
advised him to surrender to the police. This he did, and immedi
ately was committed to jail.
The following day the Daily National Intelligencer car
ried the story, single column, on an inside page with the head
line: "Deplorable Occurrence," observing that the city was in a

stage "of painful excitement." (In the columns next to this
restrained account there appeared an advertisement covering
substantially more space than had been allotted the "deplorable
occurrence" in the form of a letter addressed to the paper entitled
"Liver Consumption" apparently the third in a series. It did not
refer, as the reader might think from the heading to anything
edible, but to the stated disability of this human organ and the
horrors that would flow from its functional incapacity, one of
which was that: "females are particularly susceptible and seldom
have children." All of these horrors could be avoided, so the
advertisement read, by seeing in person "Dr. J. D. Durkin of
New York" now in Washington with offices at "447 Pennsylvania
Avenue opposite the U. S. Capitol.")
On the next day, Tuesday, there were two more items with
reference to the shooting. It was reported in chaste print near
the bottom of the first page that James M. Carlisle, Esquire, had
appeared and formally advised the Court of the death of a mem

33

David
Text Box

David
Text Box

David
Text Box

David
Text Box



ber of the Bar, had happened also to be the District Attorney,
and in a small single column it was stated that the burial of
the late "Philip Barton Key, 39, will be held on Tuesday,
March 1, 1859, from his late home, 388 C Street, with interment
in Baltimore." No mention was made of the cause of death.
Sickles, meanwhile, was in jail ... or was he? Report had it
that he was not. The rumor gained so much popular credence
that it was publicly denied by the authorities formally in the

press, it being stated that the rumor that the shooting Congress
man was permitted to perambulate around the city ". . . is

utterly false and groundless." He may not have been out, but
wherever he was, he was wasting no time. His first move was to

engage as counsel the redoubtable Edwin M. Stanton, then prac
ticing at the local Bar, of which he had been a member since
1846. Stanton associated with him another lawyer of repute,
A. B. Magruder. Meanwhile the Government was without the
services of a District Attorney until Robert E. Ould, Esquire, was
named by the Court to succeed the deceased Key. Stanton was
later to become Secretary of War in the Lincoln Cabinet, and
Ould was to resign his office to join the Confederacy and later
serve as a Southern Commissioner for the exchange of prisoners
of war. The wheels of justice ground just a little slowly for it
was not until March 24 that Sickles was indicted for murder.
The words of that instrument were in the old style long since
done away with. It charged:

". . . that Daniel E. Sickles, a gentleman not having the fear of God
before his eyes, but being moved and seduced by the intricacies of the
devil, did . . ."

and stated the alleged means in detail with the resultant death.
To this the defendant pleaded not guilty and moved for immedi
ate trial. Judge Crawford, before whom he had been arraigned,
dryly observed, however, that the matter of choosing a trial date
was usually left to the discretion of the District Attorney, but
since it had been brought to the attention of the Court, and since
the Court sat in Terms, and since the present Term was about
to end, he acquiesced in the suggestion that the trial begin on
Monday, April 4.
Customarily, at the time, the accused sat in what was called a
dock, which was a raised enclosure facing the judge. This was a
carry-over from the British custom which prevails at Old Bailey,
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and until recently in Massachusetts. If counsel desired to speak
with his client or the prisoner desired to talk with counsel,
counsel would have to approach the dock. Sickles' counsel com
plained that this made things difficult, but Judge Crawford
remarked that he could not see why any exception should be
made, and that was the end of it.
It took almost four days to select a jury. Finally, with all the
preliminaries out of the way, the trial began with the Govern
ment's opening statement. In the turgid and florid manner of
the times, Sickles was depicted as going to "a carnival of blood"
and being "a walking magazine." The defense stated it would
make no statement of what it expected to prove until the Govern
ment's case was in. The coroner testified that on the person of
the dead man were found, among other things, a spyglass case (i

t

had been mentioned earlier that Key had thrown a spyglass at
his assailant), fourteen dollars in specie, a handkerchief, and an
unusual number of keys!
Neither Stanton nor Ould were very complimentary to each
other. There was a strong rivalry between them. Ould was par
ticularly vitriolic, a dangerous tactic to take with Mr. Stanton.
However, the latter apparently held no grievance for when, to
wards the end of the Civil War, Ould as a former Confederate
agent was to fall into his hands, he treated him with a courtesy
he extended few others.
It seemed the whole town had turned out for the trial, and
such seats as there were quickly filled, and long queues of hope
fuls stood outside the door. The air was purple with rhetoric.
Both sides pulled out all the stops: the Bible, Julius Caesar and
Othello were freely quoted. For the defendant, the jury was told:

"It is . . . the sacred duty of the husband to look to the affections
of his wife and to control them and above all to see that they are not
stolen by the insidious enticements of the adulterer."

and that the "wife is in a measure the property of the husband".
Then a new switch was given to the so-called "unwritten law":

". . . whenever a right is given by the law of God, even though not
expressly recognized by human law, and the violation of that right

is denounced by the moral law as an offense of aggravated hue to
defend oneself against its violation is acting upon the principle of
self-defense."

For twenty-one days the trial went on and the "deplorable
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occurrence" of Sunday, February 27, which had merited such a
short column in the intelligencer of the 28th had now be
come unusually noteworthy, with all proceedings fully and
faithfully recorded in that organ, and the press, generally.
The charge given, the jury retired. It did not waste time.
It was out a little over an hour when it was announced a verdict
had been reached: "Not guilty".
It was as though Sickles had been awarded a medal and he
reacted accordingly. He congratulated the jury and the jury
congratulated him, and it

,

in turn, was congratulated by the
judge and received his thanks. And then the erstwhile defendant
was literally carried away by his admirers from the depressing
atmosphere of a criminal court of law where his life had been the
pawn, to a more congenial setting where he could be suitably
refreshed both in body and spirit.
Mrs. Sickles? She was young, very young, in her early twenties.
She had made a mistake, a grievous one, yet no one could have
been more contrite and more self-abasing. But Sickles prated of
honor. Alternately reconciled and separated, they finally parted
definitely. She did not live for long afterwards, dying in New
York at the age of twenty-five.
The "aggrieved" and now "vindicated" husband, however,
went on to a long and varied career. At the beginning of the War
between the States he raised the "Excelsior Brigade of Volun
teers" in New York and was commissioned Colonel in one of its
regiments. He took part with the Army of the Potomac in the
Penninsula Campaign, in the Battle of Antietam, and as a
general officer at Chancellorsville, and then led the III Corps of
Meade's Army at Gettysburg, where, ordered to prolong Meade's
left, he advanced to the Emmittsburg Road, the battle being
almost lost as a consequence. He did lose a leg there and with
that brand of conceit which was peculiarly his own, sent the

severed limb to the Army Medical Museum, where in later years
he would often come to visit, gazing with who knows what
thoughts upon that part of his anatomy which, if it had not sent
him "perambulating" around town during the time he was sup
posed to be in jail awaiting trial for murder, yet nevertheless had
hastened him to that fateful meeting with Barton Key that pleas
ant winter Sunday afternoon. In recognition of his gallantry if

not of his generalship at Gettysburg, he became the holder of the

Congressional Medal of Honor.
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His career did not end however at Gettysburg. He lived until
1914, one of the last surviving combat generals of the Civil War.
Over the time that had elapsed he was in and out of both romance
and fortune as well as hot water. He had been Military Governor
of the Carolinas from 1865 to 1867; United States Minister to
Spain from 1869 to 1873, and was returned to Congress for a
term or two in the middle 1890s. He had also served as President
of the New York Civil Service Board, and was given credit as the
principal mover in the creation of Central Park, and was among
those instrumental in the preservation of the Gettysburg Battle
field. An incurable romanticist, he was alleged to have become
involved in an amatory way with the Queen of Spain.
His last days were as tumultuous as ever. At one time he had
to bar himself in his hotel room to escape creditors. About the
only thing that could be said to be peaceful about his long life
was his death, while his trial for murder has gone down in the
annals of the Court and American crime as one of the most
spectacular.
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Even The Law Must Be Loyal
In Washington at the outbreak of the Civil War it was difficult
to determine who was for the Union or against it. Outwardly, all
seemed calm. Within a month, however, Washington was like a
city under siege. The population of the District at the time was
about seventy-five thousand; a little over three thousand were
slaves, over eleven thousand were free blacks, and sixty thousand
were white. Georgetown had a population of less than ten
thousand, Washington City as it was then called, a little over
sixty thousand, and the remainder of the areas just over five
thousand. One year later the population had increased, apart
from the Army, to well over two hundred thousand. There was
no paid police force. The municipal government consisted of a
Mayor and Council and the officers of the peace were constables
of the District.

Even before Sumter plunged the country into the abyss, the

shadow of national tragedy had begun to loom and lengthen with
the withdrawal of southern members from the Congress and the
almost wholesale resignations of southern officers from the armed

services. In the Navy alone over 250 officers had resigned or been
dismissed. The executive branch suffered accordingly, large
numbers leaving because they felt their responsibilities conflicted

with their loyalties. Even families were split as the line of divi
sion was drawn finer and finer as the breach widened. Many who
formerly had been on the most friendly and intimate of terms
now avoided each other and if they chanced to meet, affected a
forced casualness.

John B. Floyd, Secretary of War in Buchanan's cabinet for a
short time, was already in the Confederate service. A politician
turned soldier, like so many on both sides he was to turn out to
be a poor one. The Commander of West Point, Pierre Gustave
Toutant Beauregard who was to achieve fame in the war that was
just beginning —also quit to go south, as did Joseph E. Johnson,
the Quartermaster General. They were but a few of the more

prominent military and naval officers who led the exodus.
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Robert E. Lee was to wait until Virginia made her choice and
then resign his commission in the federal service to follow her.
Buchanan, the outgoing President, not knowing what to do,
did nothing, and so the country drifted. Some of his cabinet were
decidedly southern in sympathy, if not openly secessionist. In
the crisis, General Winfield Scott ("Old Fuss and Feathers"), the
Army's ranking general, ponderous both in body and mind, the
hero of the Mexican War, had come to Washington from his
headquarters in New York. Although a Virginian, he was loyal
to the Union. He had served it as a soldier for fifty years, but he
found disloyalty almost everywhere.
With the change in administration, Lincoln, the new Presi
dent, slipped into the city in disguise because of rumors that he
would be harmed bodily if he appeared in Baltimore on his way
from Springfield. And when the militia in the capital was asked
to affirm its loyalty by oath, secession was found openly in its
ranks. Virginia, still in the Union, was teetering while the
loyalty of Maryland was questioned.
It was not until Sumter was fired upon that the North finally
woke up to the fact that civil war was upon the country, and not
until the arrival of the Sixth and Eighth Massachusetts Regi
ments, and one regiment each from Maine, Rhode Island and

New York, could the new President feel that the capital city was
reasonably safe. Even so, in August 1861, its Mayor James G.
Berrett found himself arrested, his loyalty questioned, and
whisked away to a fort in New York harbor, although only a few
months before his wife had led the Grand March at the In
augural Ball on the arm of President Lincoln. Defection like a
disease seemed epidemic. Even Captain John R. Magruder who
commanded a battery of artillery under Scott as part of the de
fense of the city, went over to the southern side. When news of
his action was brought to Lincoln, the President was stunned.
He knew the man, and liked him. "Only three days ago," he said,
"Magruder came to me in this room and with his own lips and
in my presence repeated over and over again his protestations of
loyalty."
The Commander of the Navy Yard, Commodore Franklin
Buchanan, ten days after the conflict opened, left his post to

join the southern cause. But a short time previous when his
daughter had married he had invited the President and prac
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tically demanded his presence at the wedding. Lincoln attended
with his old friend Ward H. Lamon, the Marshal of the District
of Columbia, and Secretary Seward. Three weeks later Buchanan
recanted. As a naval officer he would fight as the commander of
the old Union ship MERRIMAC which had been sunk at Nor
folk by the evacuating Federals and raised and fitted by the
South as the iron-clad ram renamed VIRGINIA which, in the
struggle with the MONITOR was to revolutionize the navies of
the world. He left the city, however, in the grand manner, even
making a speech of farewell. After he departed it was found that
many of the shell cases for the guns of the Navy Yard battery
had been filled with sand.
All exits of the city were jammed. Hundreds were heading
South, while others, fearing invasion from Baltimore and Vir
ginia, were taking no chances and were going North while the
going was good, while adventurers, free-booters, office seekers,
sutlers and ladies of the evening were hustling in. The hotels
were crowded and living accommodations of any kind were at a
premium. Yet, on April 12, 1861, the day the conflict opened,
telegraph dispatches from Charleston, as reported in the press,
indicated that all was quiet there despite the ominous fact that
war had already begun at 4:30 that morning. Here, the man in
the street was unaware and in the city it was business as usual.
There was an auction at McGuire's (now Sloan's). A cherry
piano with seven octaves and rosewood stool and cover to match
was offered as one of the choice items, while at the Washington
Theater that night there was a benefit for Joe Jefferson, with
Caleb Plummer playing the lead in "The Cricket on the
Hearth."
As far as the Court was concerned, its activities that day did
not merit a line in the press, although as a routine matter its
doings were ordinarily fairly well covered. Actually, there was
nothing extraordinary going on within its precincts. People had
other things to think and worry about. Although other depart
ments and agencies of the city had been disrupted by the conflict
of loyalties, it was not until midway through the conflict that the
Court fell upon evil ways.
The sitting judges at the time were Chief Judge James
Dunlop, and Associate Judges James S. Morsell and William M.
Merrick. Cranch was now some years dead. Dunlop had been
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appointed in December of 1845, as an associate judge, and be
came chief judge in 1855; Merrick was appointed in 1855, and
Morsell was finishing his 46th year on the Bench. He was the
sole survivor of the original triumvirate of Cranch, Thruston and
Morsell, and second only to Cranch in length of tenure. No
other man was to serve as long as these two. (The nearest was to
be Jennings Bailey of Tennessee, and a great judge, whose father
had been a Confederate cavalryman under Forrest; he retired
in 1950 having been appointed by President Wilson in 1918.)
As far as Morsell was concerned, it had been evident for some
time that he had stayed on the Bench too long. This was a
mistake, for he was to be forced into retirement by the abolition
of the Court itself. The year 1863 opened darkly for the Union.
Grant seemed hopelessly bogged down at Vicksburg and the
opportunity afforded at Antietam was bungled by Hooker. It
was not until the victories at Vicksburg and Gettysburg which
were announced simultaneously on the Fourth of July that the
shadows lifted and the North began to lose the sense of gloom
which had encompassed it. But the city beneath an outward
show of bravado was still tense. There was no end in sight yet
and tough and bitter days lay ahead. It was in this atmosphere of
suspicion and tension that it was decided to do something about
the Court. The reason given was the so-called secessionist atti
tude upon the part of one of the Court's members. A Congres
sional inquiry was ordered. The result was the complete reorga
nization of the tribunal.

The judge suspected was William M. Merrick. For some time
he had been under surveillance amounting practically to arrest.
In the debate which followed on the Bill of Reorganization, he
was branded as "secessionist" and one who was "sweltering with
treason." No mention was made of Morsell. Dunlop was dis
posed of with faint praise as one "not unworthy, perhaps, of
appointment to the new Court," but he was not to be named. As
for Merrick, the charge was groundless but he had "put his foot
in it" in a very innocent fashion. Some time earlier a man by
the name of Murphy made application for writ of habeas corpus,
seeking the release from the Army of his son who had enlisted in
the 12th New York Volunteers at Syracuse. The boy was under
age. The matter came before Judge Merrick in the usual course
and he issued the writ, directing it against the Provost Marshal
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of the District of Columbia, General Porter, this in the early
part of the War prior to the time the writ was suspended in its
application to soldiers. The Deputy United States Marshal,
whose duty it was to serve such papers, pleaded that he had too
much business to take care of and a volunteer in the person of
Murphy's attorney stepped forward and said he would take care
of the matter. He called upon the Provost Marshal in person,
and suddenly found himself under arrest, but was permitted to
be at large upon his parole. He then immediately got in touch
with the Court to advise it of the turn of events. Merrick ordered
him to make up affidavits in the usual course and to file them with
the Clerk of Court along with the other papers in the case. This
he said he would do, but when the papers were examined in the
Clerk's Office a day or so later, it was found that the Judge's
order had not been complied with. However, there was a good
reason for noncompliance, for the lawyer's parole had been re
voked and he was now in the guardhouse, while the boy Murphy
was out.

Meanwhile, Merrick, returning early in the evening after a
visit to his brother judges in Georgetown, found an armed sentry
at his door for the purpose, as he afterwards put it

,

"to insult
and intimidate by its presence the judge who ordered the writ to
issue." The "armed array" was kept at his door "in defiance and
contempt of the justice of the land," at the order of a "military
officer against whom a writ in the appointed form of law has
issued, who first threatened with and afterwards arrested and
imprisoned the attorney who rightfully served the writ upon
him."
Merrick was not a man to sit by and waste time. If they meant
that he was to stay away from Court he would stay away. But he
would have his say, and he did. In a memorandum which he
sent to his fellow judges, he stated that he desired to have it read
in open Court to show his reason for being absent on the day the
Court convened and the writ was returnable. This was done and
then Morsell and Dunlop ordered that a rule be served upon
General Porter to appear and show cause why an attachment for
contempt should not issue against him for obstructing the admin
istration of justice in preventing a judge of a United States Court
from taking his seat, because he issued a writ as the law required.
Morsell, speaking for the Court, minced no words:
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"I intend to do my duty and vindicate the character of this Court as
long as I sit here. I am an old man. ... If martial law is to be pro
claimed, let the President issue his proclamation. Under the law
judges have their duty to do and are liable to be punished if they
do not do it."

At this juncture the United States Attorney, there being no
"return of the writ" issued against the Provost, appeared and
stated that the "rule" had not been served because the deputy
marshal who had been directed by the Court to serve it had been
directed by the President not to serve it because the writ of
habeas corpus had been suspended by him in regard to soldiers
in the Army of the United States within the District of Columbia,
this in the face of the fact that the "soldier" who had precipitated
the situation had himself been released before the President's
action—and what had issued against the Provost was a contempt
citation. What would the Court do now?
In the great tradition of Cranch, Dunlop rose to the occasion:

"The existing condition of the country makes it plain that the officer
(the deputy marshal) is powerless against the vast military force of
the Executive, subject to his will and order as Commander-in-Chief
of the Army and Navy of the United States.

"The President, charged by the Constitution to take care that the
laws be executed, has seen fit to arrest the process of this Court, and
to forbid the deputy marshal to execute it. It does not involve merely
the question of the power of the Executive in Civil war to suspend
the great writ of freedom, the habeas corpus . . . No notice had
been given by the President to the Courts of the country of such
suspension here, now first announced to us, and it will hardly be
maintained that the suspension could be retroactive."

And since the act really was not the act of General Porter but
was that of the President, he added tersely:

"We have no power to enforce the lawful process of this Court on his
military subordinates against the President's prohibition."

Then it was ordered that the opinion of the Court be made a
part of the record, the only thing that then could be done in the
circumstances. But Morsell wanted that record unmistakably
clear, with this further word:

"The supremacy of the civil authority over the military cannot be
denied. It has been established by the ablest jurists, and, I believe,
recognized and respected by the great father of the country during
the Revolutionary War. ... I therefore respectfully protest against
the right claimed to interrupt the proceedings in this case."
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Thus it ended. As for Merrick, a man of great dignity and
learning, and unimpeachable character, his was to be a sweet

revenge.

The Administration now moved directly against the Court.
If it couldn't control it—it would destroy it. A Bill was passed
which set up a new court which was to be called The Supreme
Court of the District of Columbia. It was modeled on the high
trial court of the same name in New York. It not only adopted
the New York court system but even adopted the New York prac
tice code in as far as it could be made to apply. Under the new

system, appeals were to be made to the full court sitting in what
was called a general term, that is

,

all the judges were to sit and

they were now to be called justices rather than judges.
Lincoln himself took more than a passing interest in the busi
ness for he, so the Evening Star put it:

". . . regarded it of the utmost importance that there should be a

court in the national capital composed of judges of national reputa
tion with positive and strong convictions in accord with the policies
of the administration on all important questions then disturbing the
country."

The old Court, however, did not die without a fight. It had its
defenders. A large number of leading members of the Bar pro
tested its abolition in a memorial to the Congress, and they
submitted:

". . . that the courts which are proposed to be thus abolished have
been proved by experience to be efficient and adequate for the ad
ministration of justice in this District and that the present judges
have the respect and confidence of the profession and of the com
munity generally."

One of the signers was a lawyer previously disbarred as a result of

a courtroom altercation with one of the judges. He subsequently
removed to Maryland, ran for Congress, and was elected, swear

ing vengeance on both judge and court. But when the chips were
down, he became one of its most vigorous defenders. Such was

the temper of the times. Even so, when the Bill finally passed the
Senate, vote was 19 for and 16 against, close when it is remem
bered that at that time the Senate consisted of 39 members.

On March 11, 1863, only eight days after passage, the President
sent four names to the Senate, then in extra session. They were
the names of men "all of whom were well known to the country
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to be strong, conservative and loyal to the administration." They
were Daniel K. Cartter of Ohio, A.B. Olin of New York, George
P. Fisher of Delaware, and Andrew Wylie of the District,

formerly of Pennsylvania.
Cartter was named Chief Justice. Formerly a Democrat, he
had been one of the delegates from Ohio to the Republican
Convention in 1860 held in the famous Wigwam at Chicago, at
which Lincoln and Chase and Seward were the main candidates
contending for the Republican nomination. On the third ballot
Lincoln had 231-1/2 votes out of a total of 465. He was only
1-1/2 votes short of the needed majority. In some way, so the
story goes, Cartter, finding this out before the tally on the ballot
was officially announced, jumped up on a chair and informed the
Convention of the switch of Ohio's four votes to the candidate
from Illinois. On the first two ballots Ohio had stayed with
Chase, a favorite son. It was the psychological moment. Other
delegations immediately followed and when the count was finally
announced as 364 in favor of Lincoln, Evarts from New York, on
behalf of Seward, moved to make the nomination unanimous.
Both fate and opportunity had met, and a decision profoundly
affecting both the country and the city was thereby made.
Olin and Fisher had been Congressmen and strong supporters
of the administration and the war. Wylie, who had been engaged
in the active practice of law in Washington and Virginia, but who
was a native Pennsylvanian, was reputed to have been the only
person who voted for Lincoln in Alexandria. So bitter were feel
ings at the time in that city that a shot fired at him while he was
sitting on his porch shattered a glass he was holding in his hand.
He lost no time moving across the river to Washington.
The nominations, with the exception of Wylie's were con
firmed the next day; he was given a recess appointment.
The first meeting looking toward the organization of the new
Court was held on March 23, 1863, its first regular session on
May 4. Wylie was eventually confirmed and his second commis
sion was dated January 20, 1864.
A branch of the new tribunal or one of the justices sitting as
such, was to constitute the District Court of the United States;
thus, if there was to be any question, continuity and identity was
maintained. Other than that, not only the Court but its whole
procedure was changed. Even the law must be loyal.
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Copy of Lincoln letter to Attorney General dated March 10, 1863 asking
for nomination of David K. Cartter of Ohio as Chief Justice of the
Superior Court of the District of Columbia, and for George P. Fisher of
Delaware, Abram B. Olin of New York, and Andrew Wylie of the District
of Columbia as Justices.
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No one today, looking backwards across the years and knowing
the facts, doubts the loyalty, the integrity or the ability of the old
court. If there had been any conflict, there is no question but
these men would have resigned, thus following the pattern al
ready established by hundreds of others in high governmental
posts at that time, both civilian and military, who felt their
responsibilities to be at variance with what they regarded as their
honor.

Merrick went back to the practice of law. Dunlop retired and
lived to be 95. But all was not over yet, for twenty years later,
almost to the day that marked his departure from the old court,
Merrick came back in triumph, being named by Cleveland to be
a Justice of a Court, the only purpose of whose creation had been
to get rid of him!
So with Merrick out and Dunlop and Morsell, a Court made
up of men "loyal" to the Administration was now ready to ad
minister impartial justice in the District of Columbia. It had
hardly organized, however, when it found itself involved in a
situation which was to shake it to its foundations, new as they
were.

Slavery as a legal institution in the District of Columbia was
abolished in 1862, and the Fugitive Slave Law was the law of the
land there as elsewhere. A young fugitive, one Andrew Hall,
from Maryland, was seeking his freedom in court, his former
master seeking his return. The Court, not able to make up its
mind which way to go, split two to two—hopelessly. Cartter con
curred with Fisher, Wylie and Olin taking the opposite view
point. The legal question was whether or not the Fugitive Slave
Act was in force in the District of Columbia and whether or not,
if it was, the District of Columbia Court was a federal court estab
lished by Congress and could take judicial cognizance of it

,

and
act accordingly. Andrew Hall's master, however, did not pay too
much attention to this legal donnybrook. He knew what he
wanted and finding the Court thus deadlocked, and concluding
that since possession was nine-tenths of the law, immediately
grabbed his former slave and was about to make off with him
when an equally determined gentleman in the Courtroom whose
opinions were decidedly to the contrary, rushed into the fray.
Into this maelstrom finally rushed the police who were called at
some unknown's beckoning. The parties were separated and
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young Hall, undoubtedly bewildered at this sudden turn of
events, was taken as it was thought to the safety of a police station.
This, however, was merely a temporary arrangement, for then
the military stepped into the picture and ignored the civil au
thority and the Court completely and whisked him off to a mili
tary barracks as "contraband of war".
Since Congress had promised freedom to such slaves who
enlisted in the Federal service, Andrew, thus pushed from pillar
to post, became his own lawyer and solved his own problem by
enlisting in the Army. The Court was shamefaced, and Cartter
said as much in his decision. It did not like this business at all.
And to avoid future episodes of the same character, had resort
to the device of restoring the Commissioner system in such cases
which had gone out with the old Court, thus providing that
future controversies of this kind would be heard before finding
their way before the Court.
And so the Court was to continue for seventy years, and in
the same place. There was only one change of consequence in
that interval. Probate jurisdiction was formally added in 1870
and the old Orphan's Court abolished. Appeals, as has been said,
were made to the full Court, the present Court of Appeals not
appearing upon the scene until 1893.
In 1936 the Court became known as The District Court of
the United States for the District of Columbia, and in 1948 as
The United States District Court for the District of Columbia,
its justices now no longer to be known as such, but as "judges"
as they had been called before the legislative storm of 1863.
This change was initiated by the Court itself. Divorce and
related litigation was transferred to the Municipal Court for the
District of Columbia in 1956.
In 1962 the names of the Municipal Court and its appellate
tribunal were changed and the jurisdiction raised to ten thousand
dollars, reducing somewhat the amount of litigation brought in
the District Court. Later, the Municipal Court became known
as the Court of General Sessions, and after the Judiciary Reform
Act of 1970, The Superior Court of the District of Columbia,
and its appellate court The District of Columbia Court of Ap
peals, a complete restructuring, leaving the United States Dis
trict Court as a strictly Federal Tribunal.

51

David
Text Box

David
Text Box



The Judge and The Lady
April 14, 1865 was a Friday—Good Friday—and the great
civil war was over.
Richmond had capitulated on the third, Lee had surrendered
to Grant on the ninth. The only Confederate force left in the
field was that of Joe Johnston, and Sherman was to catch up with
him in a few days at Raleigh.
The papers that morning heralded the story, carrying also the
order of the Secretary of War suspending the draft, cancelling the
purchase of further military supplies, and removing the restric
tions on trade.

Throughout the North there arose as from one throat a great
paean of joy. Washington, the long ordeal over, suddenly be
came a mass of flags and uniforms. The Court adjourned. It
seemed that everyone was in the streets. No more casualty lists;
no more dead boys. The long night had passed. Secessionists,
and there were many in the city, kept out of sight.
That night there was to be a benefit at Ford's Theater on
Tenth Street, and Lincoln and Mrs. Lincoln were to attend. It
was to be the final appearance here of the English actress, Laura
Keene, in the role of Florence Trenchard in Tom Taylor's
"celebrated eccentric comedy entitled 'Our American Cousin'."
Orchestra seats were $1.00, dress circle and parquette 75 cents,

family circle 25 cents, and private boxes were $6.00 and $10.00.
So ran the program of the evening.
It is the worst possible night of the year for theater, but this
Good Friday night seemed different, somehow. It was as though
Easter had already dawned, so thankful was the country after four
awful years of war. At the last minute General Grant, who had
been invited with the President, changed his plans and took the
train with Mrs. Grant to visit his daughter in New Jersey. But
the Lincolns attended, and the rest is history. In the midst of
comedy and pantomime, a shot rang out and a man leapt from the

presidential box, catching his foot on the treasury flag draped
across its front, and limped across the stage to disappear in the
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wing. John Wilkes Booth had leapt into infamy, later to keep
a rendezvous with a trooper's bullet in a Virginia tobacco barn.
Abraham Lincoln was mortally wounded and the Nation's cry
of joy was stifled in its throat.
At about the same time, in St. Joseph's Church in Baltimore, a
young priest, Father James Gibbons, later the great James
Cardinal Gibbons, was delivering a sermon on the Crucifixion in
which he drew an analogy of a great ruler beloved by his people
suddenly stricken down by the hand of an assassin. The words
were strangely prophetic, for almost at that very hour the
President was shot in Washington.
Earlier in the afternoon of that same day a widow of middle
years named Mary E. Surratt, of excellent reputation, who had,
after the death of her husband the previous October, moved into
the city from Surrattsville, a town a scant fifteen miles southeast
of the capital, was compelled by business involving his estate to
go down into the country. It was a circumstance which was to
cost her her life.

On its face there was nothing extraordinary about the trip
except that Mary Surratt was acquainted with John Wilkes
Booth. She ran a boarding house and catered to transient as well
as to permanent guests. The house still stands in what is known
today as Washington's "Chinatown" on H Street not far from the
corner of Sixth Street, Northwest. It was and is a nondescript
structure, painted even then a dirty grey over its uneven brick,
with a steep, wooden stairway parallel with the house itself lead
ing up to a narrow entrance. Booth knew both the house and its

keeper and had visited there on several occasions early in the
year 1865. He was really an acquaintance of her son John, and
her relationship with him could only be said to be a little more
than casual. John was a young man of 23, a sort of civilian
courier in the Confederate service. Booth was even better ac
quainted with one of the boarders, Louis Weichmann. Both

John and Louis had been in college together. Weichmann, at the
time was a War Department clerk, and it was his testimony at the
trial which was to weigh strongly against Mrs. Surratt.

Before starting out that Good Friday afternoon she was ap
proached by Booth as she was being handed into a hired carriage.
He asked her to take a package and leave it for him with a man
named Lloyd who also happened to be the lessee of the tavern
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previously run by her husband. She had no objection. As a
matter of fact she had tried earlier to borrow a horse and rig from
Booth to make the journey. However, having none, he gave her
boarder Weichmann ten dollars so she could hire one. He also
asked her to tell Lloyd that he, Booth, and the other man who
had left some carbines with him some weeks before, would call
for them that night.
Although there is no evidence that she was ever told what the
package contained, she agreed to deliver it

,

which in the light of
what was to follow would have been a foolish thing for anybody
to do with even a minimum of common sense and guilty knowl
edge of what was to happen that night, for Lloyd, a known
alcoholic was, as it was to turn out, one of the first in the witness
box against her. She found Lloyd, delivered the package and,
completing her own business returned to the city.
At three o'clock the next morning, Saturday, April 15, the
authorities were at her door. Their business was quickly made
known. They were looking for John Wilkes Booth and John
Surratt. It was then, so she later stated, that she learned for the
first time of the assassination, although as a matter of fact the
President was not yet dead. Her response to the news was an
exclamation of both pity and surprise. It was Weichmann who
had answered the door, and who told her of the assassination. She
looked for a moment both stunned and surprised, and then
blurted out: "My God, Mr. Weichmann, you don't tell so."
Booth, of course, was not found there and young Surratt, so
Weichmann told the officers, was in Canada and had been for
some days. They then questioned Weichmann and other occu
pants of the house. But it was not until the following Monday
night that Mrs. Surratt was formally taken into custody. Here
again, fate dealt the hand. For Lewis Payne, who had attacked
Secretary of State Seward almost simultaneously with the attack
on Lincoln, chose at this time to pay a call. The door was
opened by an officer who had been sent to search for incrimi
nating papers. Upon being questioned as to the purpose of his
visit, Payne, never bright, said Mrs. Surratt had asked him to
come and dig a gutter and upon having it called to his attention
that this was a strange hour to dig a gutter, Payne could think
of nothing to say but stood sheepishly by, and was immediately
arrested. The woman was then asked if she knew him. Possessed
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of poor sight even with eyeglasses, she peered quizzically at the
man standing in the doorway in the dim reflection of the gas
light in the hall, a man wearing a makeshift cap fashioned out of
a gray woolen fabric, dirty and unkempt, carrying a pick on his
shoulders and apparently just in from the woods where he had
been hiding since the attack on the Secretary of State.
Her answer was an emphatic NO, she did not. This was not
surprising and could have been quite true, for although it came
out that he had been in the house on at least two occasions and
had slept in Weichmann's bed and she may have seen him at that
time, his appearance in the doorway in poor light was much
altered.

Anna Surratt, her daughter, was' also taken into custody, as
was Honora Fitzpatrick, a girl of 17 who was also living at the
house, and Olivia Jenkins, Mrs. Surratt's sister. Weichmann had
been arrested earlier but was subsequently freed as were all of
the others except Mrs. Surratt. Soon afterwards, Dr. Mudd who
had set Booth's leg, broken in his leap from the Presidential box,
and certain other so-called conspirators, Samuel Arnold, Michael
O'Laughlin, Edward Spangler and George Atzerodt, were appre
hended. Among these, Atzerodt had been at the Surratt house
twice at least, staying there overnight, but there was no evidence
that Arnold or O'Laughlin or Spangler had ever been there.
Thus, for the moment, Booth and little Davey Herold, the boy
of 19 with seven sisters, were the only ones of the alleged con
spirators still free—but not for long. Booth, the eccentric dandy
and actor who had fled on horseback across the Long Bridge into
Maryland, responded to his last curtain call on the morning of
April 17 when he rushed out of the barn where he was hiding
after it had been set on fire to smoke him out, and then, despite
orders to the contrary, was shot by "Boston" Corbett, a trooper
in a New York cavalry regiment. Herold, who was with Booth,
surrendered.
The night of the assassination had been hailed as the night of
the "great illumination." Twenty-four hours later the city was
in panic. A tremendous reward running into thousands of
dollars was posted. Assassins were seen everywhere and no man
was safe. A plot foiled today might be successful tomorrow.
All transportation into or out of the city was barred and pickets
stood 50 feet apart in an armed cordon surrounding it.
At news of the shooting of the President, Justice Olin of this
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Court and Mr. Justice Miller of the Supreme Court of the
United States, rushed to police headquarters, usurping the func
tion of the District Attorney in interrogating suspects and possi
ble witnesses. Chief Judge Cartter gave out that he had been at
the theater and had seen Booth loitering about the Presidential
box but subsequently had lost sight of him. He who on the news
of the fall of Richmond had stood on the courthouse steps and
had clamored for the execution of Lee and Davis as traitors, had
left the theater and now was off on a safari of his own attending
the kangaroo court presided over by the Secretary of War, his
pock-marked face mottled with excitement, putting in a stutter
ing word here and there when he got chance. Retribution was to
be swift and certain. But had not the EVENING STAR ob
served editorially when referring to the President and his re
sponsibility in appointing judges to the new court in 1863 that:

"The country holds them responsible that the administration of
justice here shall tend, past peradventure to conserve the Govern
ment's hold upon the District and bordering states as the means of
ultimately compelling the obedience of the rebellious states to the
laws."

Certainly there could be no question about the loyalty of the
Court this time. But there was to be no trial of this case in the
civil court. This case was different. And so it was that the
Attorney General of the United States gave his solemn opinion
that the persons involved, now held in custody, were "subject to
the jurisdiction of and lawfully triable before a military com
mission." And so the civil court was by-passed. But it would
eventually have its say.
Andrew Johnson, the new President, wasted no time. The
recommended commission was created once the Attorney Gen
eral's opinion was given. It met for the first time on May 1, with
the trials themselves opening on the 12th.

The tribunal was composed of nine members, all soldiers, and
all but two of star rank. Among them was Major General Lew
Wallace, to be known more fortunately to fame as the author of
"Ben Hur." Lt. General Joseph Holt, pompous, taciturn and
coldly determined, Chief of the Bureau of Military Justice, was
appointed Judge Advocate. We shall hear more of Holt in this
story, but he now appears upon the scene in his function as chief
law officer of the Army of the United States.
The formal charge was interesting. It alleged a conspiracy
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Mary Surratt

-Reproduced from the collection of the Library of Congress
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beginning on or about the 6th day of March, 1865, and continu
ing up to the 15th day of April. Then there was a descent to the
particulars, with reference to each. Against Mary E. Surratt, it
was specified that:

". . . incited and encouraged thereunto by Jefferson Davis . . . and
other conspirators of considerable lesser rank, both civilian and mili
tary, she, in pursuance of the conspiracy did, at Washington City and
within the military department and military lines aforesaid, on or
before the 6th day of March, A.D. 1865 and on divers other days and
times . . . between that day and the 20th day of April, A.D. 1865,
receive, entertain, harbor and conceal, aid and assist the said John
Wilkes Booth, David E. Herold, Lewis Payne, John Surratt, Michael
O'Laughlin, George A. Atzerodt, Samuel Arnold and their confed
erates with the knowledge of the murderous and traitorous con
spiracy aforesaid and with intent to aid, abet and assist them in the
execution thereof and in escaping from justice after the murder of
the said Abraham Lincoln as aforesaid."

No such conspiracy was ever proved against any of the defend
ants, and although Jefferson Davis had been a prisoner of the
Federal Government for some little time, he never appeared in
the case, and was never tried, nor were other former Confederate
officials named with him.
It was to be a mass trial even though the prisoners had asked
to be tried individually, and the overall charge of conspiracy and
concealment of the assassins identified with the assassination
itself. This would encompass the alleged activities of alleged
accessories like Mrs. Surratt.
The place of trial was the old prison where Fort Lesley J.
McNair now stands. It was a brick building built in 1836, some
three hundred feet long and about fifty feet wide, and three
stories high, formerly used as a penitentiary. A third floor room
on the north side was to be the courtroom. A long table covered
with green baize was to be the Bench. The witness stand was in
the center, raised a foot above the floor and surrounded by a

railing, and tables for the lawyers were in front of the prisoners'
box which faced the Bench. Plastered white walls, gas fixtures
for illumination, hard chairs, two stoves and a water cooler com
pleted the furnishings, not overlooking what a contemporary
report characterized as "abundantly patronized spittoons." Be
neath the main floor of the building, oddly enough, adding a
touch of macabre, lay the body of John Wilkes Booth, the black
ringlets in which he had such pride now matted above the pale
forehead, his face fixed in the half quizzical, rigid smile of death.
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Mrs. Surratt had been removed from the old Capitol prison
where she had been lodged to the hold of the monitor
MONTAUR lying off in the Potomac near the arsenal, for it was
the War Department, not the city police, which had arrested her.
All of the prisoners were represented by able counsel. Walter S.
Cox, counsel for the defendant O'Laughlin, was later to become
a distinguished judge of this court and would preside at the trial
of Charles Jules Guiteau for the assassination of another
President—Garfield. Frederick Stone appeared for Herold;
Thomas Ewing, Jr., for Arnold and Spangler; William E. Doster
for Atzerodt and Payne.
Upon the convening of the tribunal, Mrs. Surratt applied for
permission to introduce Reverdy Johnson as additional counsel
with Frederick Aiken and young John C. Clampitt. Johnson was
one of the giants of the Bar of his day, and had been United States
Senator from Maryland. He had never met Mrs. Surratt but had
volunteered his services and finally, after some objection, was

permitted to appear. He immediately submitted a brief in which
he attacked the jurisdiction of the Commission to hear the case
and this was entered into the record by his associate counsel.
Counsel for the others also took the same position. It was re
solved against them, however. All then entered pleas of not
guilty both to the charges and the specifications. The die was
cast, there was to be no turning back now. The civil court
ignored, the proceedings began. Day after day the male prisoners
sat heavily chained and manacled—the woman heartsick and
physically ill.
The unquestioned evidence against her, as it turned out, was:
that she was undoubtedly Southern in sympathy (as were thou
sands in the city); that she was possibly aware of an earlier plot to
kidnap the President and hold him hostage, which, on failure,
had apparently been abandoned; that her elder son Isaac was in
the Confederate Army; that Booth was a frequent caller at her
home; that Payne had stayed overnight once or twice and

Atzerodt once; and, of course, that she had encountered Booth
early on Good Friday afternoon before she had left for the coun
try; that she said she had never seen Payne before the early morn

ing hour when the authorities had visited her house and he had
come to her door for the purpose, as he said, of digging a gutter;
that certain items were found in her house, such as: a carte de
visite with the flag of the 13 Original States and the Motto of
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Virginia, "Sic semper tyrannis" not only in Latin but in English,
a picture of John Wilkes Booth owned by young Anna Surratt
and so acknowledged by her and discovered behind a popular
lithograph of the day entitled "Spring, Summer and Fall," and
some pictures of the Confederate leaders, hundreds of which had
appeared throughout the war in the store windows of the North.
For days the trial droned on. At last it was mercifully over.
For Atzerodt, Payne, Herrold and Mrs. Surratt, the verdict
guilty, the penalty death. This was a surprise insofar as Mrs.
Surratt was concerned, for it was felt that her age, sex and previ
ous reputation, apart from the weakness as many thought of the
case itself against her, would result in mitigation of the punish
ment. Apparently some members of the Commission, too, had
qualms of conscience, for five of its nine members immediately
signed a recommendation for remission, in her case, of the su
preme penalty. This was futile for the sentence of the tribunal
was ordered by the President to be carried out immediately, this
on the morning of July 7.
Reverdy Johnson had done his best, and so had Aiken and
Clampitt. One and only one possibility remained, resort to the

"great writ" of habeas corpus, to test the legality of the proceed
ings in the civil court.
There was little time. Maybe now, in retrospect, the applica
tion for the writ should have been made immediately when the
tribunal was convened and Johnson's objection to its jurisdiction
was overruled. It was too late now for hindsight. Maybe resort
should have been made to the Supreme Court at once, if it could
have been made. But it had not been done, so all night counsel
worked on the petition, and when it was finally ready, they
rushed in the early hours of the morning to the home of Andrew
Wylie, the Union man from Pennsylvania, the only one reputed
to have voted for Lincoln in Alexandria. His home, a large one
built in the rococo architecture of the day, stood near what is now
known as Thomas Circle. As the two men stood outside in the
still, warm air of the early morning, it seemed the door would
never open. Finally, a light flickered on in the hallway and the
judge himself admitted them. He had long since retired and had
been awakened from sleep. Still in his night clothes, a paisley
shawl thrown carelessly over his shoulders, as he stood there he

represented the majesty and the power of the civil law of the
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United States. A tall man, with a kindly, lean and ascetically
long face, he towered over his visitors. If he suspected why they
were there, he never said.

They stated their business as calmly as they could. Time was
critical. The judge fingered the petition and related papers as
he read. Would he never finish? Suddenly he looked up and
said, simply, that he would consider it after, however, discussing
it with Mrs. Wylie, and then turned on his heel and went upstairs.
Then men looked at each other in stunned surprise as they
found themselves alone in the hall. For a moment, everything
seemed to stand still. Finally, after what must have seemed ages,
he returned, and as they waited expectantly for some indication
as to what he had decided, anticipating the interrogation that was
marked in their faces, he stated almost curtly: "I will give you
the writ," and signed the order. It was then three o'clock in the
morning of July 7. The Order made the writ returnable in
Court at ten o'clock the same day.
From the time of pronouncement of sentence, a violent and
self-searching reaction had set in. People were stirring. As far

as Mrs. Surratt's co-defendants were concerned, there were few

expressions of sympathy except for "little Davey Herrold," cap
tured when Booth was shot, who had somehow gotten mixed up
in this awful thing, and for Doctor Mudd the young physician,
who was, however, only to be imprisoned. But as far as the
woman was concerned, no one thought for a moment that the

supreme penalty would be visited upon her. Had not the Com
mission itself recommended commutation of sentence? And
besides, had not an application been made for writ of habeas

corpus? Surely, something would be done to save her.
But what about the writ? At ten o'clock Judge Wylie was in
his Court. At eleven he still sat there, waiting. At eleven-thirty
the doors of the old courtroom opened and the Attorney General

of the United States, James Speed, appeared in the company of
General Hancock, Military Governor of the District of Colum
bia. His business was simple, direct and to the point. He had
been ordered in response to the command of the writ to surrender
the body of Mary E. Surratt, and this he could not do for, as he
advised the Court, the President of the United States of America
had suspended the writ of habeas corpus in the District of
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Columbia almost at the very hour that Andrew Wylie had en
tered his courtroom.

Wylie sat there for a moment in almost stunned silence. No
man dared question his loyalty. He was a Union man first and
last. But in the character of the august post he occupied as judge,
he knew no politics and recognized no rank. He had sworn a
solemn oath before God to do what he believed to be just and
right in the performance of his judicial duty. He had done that.
His conscience was clear. Andrew Wylie had no bayonets to
enforce his fiat, while Andrew Johnson had such for the calling,
and in case of doubt, the Army of the United States was present
in his courtroom in the person of General Hancock.
And so the great tradition begun by Cranch when he had
defied Jefferson, to whom he owed his appointment, was now
again fructified in the person of this man who interposed the
rule of law against that of the bayonet. Unsuccessfully, true, but
the record was clear. He had seen to that. From the standpoint
of the law, his conscience, and history, he could do no more.
Those waiting in the yard of the old prison that hot July day,
where a large scaffold for four had been erected, saw a door open
shortly before two in the afternoon, and Mary E. Surratt stepped
out into the yard and into the fierce light of the blazing sun.
So— she, too, must die.
Supported by soldiers and accompanied by two priests who
walked with her one on either side murmuring the ancient prayer
for the dying of the church in which she was born and had lived
and in the comfort of whose Faith she was now about to die, the
group was completed by four other soldiers who marched behind
her fully accoutred. If she heard them, for she was blindfolded
and could not see, she gave no sign. Her lips moved silently as
the priests continued. She had no longer any hope in this world
for she was about to be done with it forever.
And so Mary Surratt died on the gallows in the old prison yard.
But that did not end the matter. The public had now recovered
its senses somewhat and there was a great shaking of heads in dis
agreement, in horror, in clamor, and in outcry. What about the
petition for clemency?
What about it? Andrew Johnson said he never saw it. Holt,
the Judge Advocate, swore to the country that he presented it and
in person, although he himself was not one who signed it. He
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went further and said that Johnson read it. This the President
of the United States denied, and did so publicly.
One story never actually verified is that the Lutheran clergy
man who had walked the last few steps with Atzerodt, a Dr.
Butler, stated later that on the evening of the day of the execution
he attended a function at the White House with some old friends
of the Johnsons from Tennessee, and that Johnson asked him
about the hanging. When given the details, the President is
alleged to have observed, with reference to Mrs. Surratt: "She
kept the nest that hatched the egg."
Poor Holt. Thus given the lie by the President of the United
States, he spent the rest of a long life attempting to refute the

imputation. But no member of the Cabinet spoke out, nor any
one else who might know the facts. John A. Bingham, an assistant
Judge Advocate at the trial, said later that he had asked both
Stanton and Seward if the petition had been presented to John
son, and they said that it had been, before the death sentence
was approved, but Stanton refused to let Bingham say so publicly.
In 1873 Holt was to write what he called his "vindication."
It availed him nothing. Both Stanton and Seward were dead
when he wrote, in 1888, in a last desperate effort to clear his
name, to former Attorney General Speed begging him to speak.
Speed replied effusively but innocuously, suggesting that the

matter be left to the "fair judgment of the people." What was
the truth? If it is not known now, after a lapse of over a century,
chances are it will never be. Had someone lied? Was it Holt or
Andrew Johnson?
Holt lived on until 1894. An enigma for the greater part of
his life, his death insofar as the Court was concerned was to create
a still greater riddle, for he left a will (or did he?) which gave
rise to litigation which was to dwarf even his part in the case of
Mary Surratt.
The body of the woman from which life had been taken by
the sovereign power of the United States lay for nearly four years
in a shallow grave in the old prison yard. Though the scaffold
was gone, the high brick wall was there, as was also the door
through which she had stepped from life into eternity on that

blistering July day in 1865. Early in 1869, shortly before he left
the White House, Andrew Johnson gave permission for the re
moval of her body. It was buried in Mount Olivet Cemetery on
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Bladensburg Road, at that time so distant from the city as to be
considered "country" but in this bicentennial year surrounded
by the expanded capital. A simple stone acts as a marker upon
which is engraved the laconic legend: "Mrs. Surratt".
Some years after the execution of the mother, the son was
captured abroad. This time there was no military tribunal. He
was tried in the very civil court whose authority Wylie had sought
vainly to vindicate, before Wylie's colleague Judge George P.
Fisher, and for the same offense for which the mother had been
executed. The lengthy trial of some sixty days at which over two
hundred witnesses had taken the stand in support of the Govern
ment's case, ended in a "hung jury." He was never retried. The
United States Attorney, so the record shows, filed to "nol pros"

[sic] and the case was officially closed.
For a short time the son of Mary Surratt went on a lecture tour
and then disappeared into the great unleavened mass of the

population, ending his days quietly and obscurely as a compara
tively old man in the city of Baltimore.
But there is something else that should be said that shows how
right were both Reverdy Johnson and Andrew Wylie.
It will be remembered that Reverdy Johnson had interposed
a strong plea to the jurisdiction, that is

,

the legal right of the
tribunal to try the case. It had been in vain, as we know, but
his point was well taken. For later, the highest court of the land
in circumstances strikingly similar so held in a case which has
become a landmark in American law.
One Milligan had been a member of "The Order of the Sons
of Liberty," a secret order, and, to use a word common to our
time, allegedly subversive in character. He was a citizen of the
United States and a resident of the State of Indiana.
In October of 1864, shortly after Mrs. Surratt had moved into
Washington from the country, Milligan was arrested at his home
by order of the Military Commandant of the District of Indiana,
and confined by order of the same authority in a military prison
in that State. He was tried by a military commission convened
by order of the same Holt who presided as Judge Advocate at the
Lincoln conspiracy trial, on the charge of conspiracy against the
Government of the United States, affording aid and comfort to
rebels against the authority of the United States, inciting insur
rection, disloyal practices, and violation of the laws of war. With
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reference to each of these charges there were, as is usual in such
matters, specifications setting out in full the alleged violations,
the gist of them being that Milligan was a member of the organi
zation referred to, and all of this within the military lines of the
United States and the theater of military operations "and which
had been and was constantly threatened to be invaded by the

enemy."
Milligan immediately challenged the authority of the com
mission to try him, by making application for a writ of habeas
corpus. Unsuccessful in this, he was tried by the military, found
guilty and sentenced to suffer death by hanging, which sentence
was ordered to be carried out on Friday, May 19, 1865 at the very
time when Mrs. Surratt and her co-prisoners were being tried
in Washington before a similar tribunal. Andrew Johnson,
President of the United States, approved the Milligan sentence
and ordered that the Secretary of War carry it out without delay.
The writ having neither been granted nor denied by the divi
sion of the Court to whom application had been made, the case,
thus undecided, went to the Supreme Court. Reverdy Johnson
argued it. It was decided in the December Term of 1866. The
Court was emphatic in its conclusion that the commission had
no authority to try and to sentence Milligan. He was not, so it
said, a resident of a rebellious State. (Neither was Mrs. Surratt.)
He was not a prisoner of war. (Neither was Mrs. Surratt.) And
"while at his home [was] arrested by the military power of the
United States, imprisoned and on certain criminal charges pre
ferred against him, tried, convicted and sentenced to be hanged
by a military commission organized under the direction of the
military commandant ..." (So was Mrs. Surratt.) The Su
preme Court stressed the fact, too, that a federal court was func
tioning in Indiana. It needed no bayonets to protect it and
required no military aid to execute its judgments in a State emi
nently distinguished for patriotism. Its judges were commis
sioned during the rebellion and provided with juries upright,
intelligent and selected by a Marshal appointed by the President.
The same situation prevailed in the District of Columbia. The
Court went on to say:
". . . guarantee of freedom was broken when Milligan was denied a
trial by jury . . ."

and that to say that marital law prevailed under such circum
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stances is to vest an arbitrary power in the military and to make
its view and moods the law of the land and to exalt the military
above the civil power.

". . . Civil liberty and this kind of martial law cannot endure to
gether; the antagonism is irreconcilable; and, in the conflict, one or
the other must perish."

It was quick to point out that circumstances could exist that
would warrant the suspension of the great writ of habeas corpus,
but it was equally alert and careful to say also that if the writ is
denied a citizen, the Constitution does not say he should be tried
in any other way than "by the course of the common law." It was
aware, it said, of the power to proclaim martial law, but martial
law cannot arise from a threatened invasion.

"The necessity must be actual and present; the invasion real, such as
effectively closes the courts and deposes civil administration."

This condition of affairs did not exist in Indiana "and martial
law can never exist when the courts are open." Milligan was en
titled to his liberty and the court so said.
What had been the situation in the District of Columbia?
We have already seen there was no threat of invasion—the civil
power was functioning— the war was over. Lee had surrendered
and Joe Johnston had capitulated to Sherman on April 16. The
Confederate States of America had ceased to exist. Its civil
officers had left their posts and were in flight, and the only force
purporting to act under its authority was that of Kirby Smith in
faraway Texas. Yes, Reverdy Johnson was right; Andrew Wylie
was right. The Court had been vindicated. The great tradition
of Cranch had been preserved. The Constitution was still the
supreme law of the land. But Mary Surratt was beyond human
vindication. She had long since gone before that other Tribunal
before which all must appear one day—for she had been dead
these many months.
Was she guilty or innocent? The true answer will probably
never be known. One thing, however, is certain as a matter of
law as we now know— she should never have been brought to
trial before a military tribunal. Historically the case thus is a
great enigma and one of the most fascinating in the long history
of this court.
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Who Mailed the Letter?

When summer comes to Washington, everyone who can leaves
the city for cooler climes, and for as long a period of time as pos
sible. August can be tropically hot. Sticky, moist, warm days
have a habit of following each other with a sickening and deaden
ing monotony. The nights, more often than not, are as bad or
worse.

August 24, 1895 was a day that ran true to form; although the

temperature was only 80° it was extremely humid. There was
not much doing at home or abroad and very little at all being
done in the capital city. Court business, as is usual everywhere
in that month, shared the common doldrums. Some time in the
late afternoon of this particular day an envelope was dropped
in a letterbox, not an extraordinary thing by any means, but in
this instance the beginning of an intriguing development. It
bore the address: "To The Register of Wills, Washington, D.C."
and bore the postmark "Washington, D.C. Aug. 24, 6 P.M. 95"
with a separate stamp "L" indicating it had been dropped into a
box in the northwest section of the city. Washington would long
remember it.

When it was opened by an assistant of the official to whom it
was addressed, a personage who bore the rather unusual name of

J. Nota McGill, he found a paper which appeared to be a will,
signed by one "J. Holt" and dated February 7, 1873. The en
velope contained nothing else. But McGill lived up to his middle
name. He examined the paper carefully. It became clear an
effort had been made both to tear and to burn it. Although it
recited that it was signed and sealed, there was no seal attached
as was the custom with formal legal papers in those days, nor did
it appear that there had ever been one. The Register saw, too,
that it was torn nearly in two across the sheet between the signa
ture of the maker and that of the first witness. The burning ap
peared near the top, but the main part was intact and legible.
But who was "J. Holt?" The Register needed no one to tell
him. He was the former Postmaster General and Attorney
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General in the dying days of the Buchanan Administration, and
as we have seen, later the Judge Advocate in the trial of the
"conspirators" in the assassination of Lincoln.
The estate of this gentleman was already in the process of
administration, as the legal phrase goes, as it was believed he had
left no will. He had died at the age of 87, August 1, 1894,

scarcely over a year previous, leaving close to $180,000, about
$40,000 of which consisted of Washington real estate. The record
showed he left no relatives other than nieces and nephews living
in Indiana, Kentucky, and the District of Columbia. He had
married twice, but both wives had predeceased him by some
years, and he had no children. Immediately following his death,
two of his nephews had gone to his late residence on Pennsylvania
Avenue just east of the Capitol to search for a will, but none
was found. They did, however, burn and destroy a large number
of miscellaneous letters and papers, all of no seeming importance.
Finding no will, they had filed what lawyers call a petition, join
ing with a third nephew stating the fact that he had died without
a will and asking for the appointment of an administrator, as is
the custom in such cases. This was granted by the Court and a
local bank was named to function in that capacity. This was the
way the matter stood until August 24, 1895, the day of the re
ceipt of the letter.

To say the Register was surprised is to put it mildly. He had
not only taken in at a glance the instrument and its contents, but
his eyes nearly popped out of his head when he read the names of
the attesting witnesses. "Ellen B. E. Sherman" was the first. If
this name at first glance meant nothing to him it did when he
read the name of the next witness, "W. T. Sherman" and then
surprise gave way to consternation at the third, "U. S. Grant."
His duty was clear, and he acted. He first got in touch with
the named executor, one Luke Devlin. On September 20, 1895,
Devlin appeared and filed his petition in court for the admission
to probate of what appeared now to be the last will and testament
of the late Joseph Holt. On October 18, however, this move was
challenged by the nephews and other next of kin, and naturally
so since none of their names appeared as beneficiaries in the pur
ported will. Thus the stage was set for a court battle. And what
a battle it was to be! On the one side were the two legatees
named as beneficiaries and Devlin who had presented it for
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probate, and on the other those who stood to benefit if the de
ceased had died without a will. It was to turn out to be a story
book case.

It was set for trial before a jury with the questions to be re
solved being the usual ones in such cases:

"(1) Was the paper bearing the date 7 February A.D. 1873, which was
filed in this court on the 26th day of August A.D. 1895, executed
by the said Joseph Holt as his last will and testament;

"(2) Was the execution of the paper ... a fraud;
"(3) Was the execution of said paper writing procured by the undue
influence of any person or persons;

"(4) If the said paper writing was executed by the said Joseph Holt
as his last will and testament, had the same been revoked by the
said testator."

The supporters of the will proved—as they were compelled to
do—the deaths of the subscribing witnesses, and then put on
evidence relative to the genuineness of their signatures as well
as that of Holt, himself. It was on this phase the case was ulti
mately to turn.

Senator John Sherman of Ohio took the stand and testified to
the validity of the signature of his brother the General; Colonel
Frederick D. Grant to that of his father, President Grant; and
P. Tecumseh Sherman to that of his mother, Mrs. Ellen B.
Sherman.

Then there was further testimony that the writing in the body
of the will and the signature were Holt's. One Burnett testified
that in his opinion the body of the will and the signature of the
testator were written by Holt. He stated he first came to know
him in 1863, had often seen him write, and had had considerable
correspondence with him up to 1889, and that he was familiar
with his handwriting.
The proponents then offered the paper in evidence. This was
immediately objected to on the ground that it was separated into

two parts; that it appeared to be under seal and the seal, if it ever
bore one, had been torn away; that it further appeared to have
been burned and mutilated; had been sent to the Register of
Wills anonymously and, therefore, that the advocates of its genu
ineness were required as a matter of law to explain these circum
stances away before it could be read to the jury as a will. The
judge thought differently and the paper went into evidence.

The two beneficiaries strangely enough, a Miss Hynes and a
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Miss Throckmorton who was a godchild of the deceased, testified
to their complete "unawareness of its existence," Miss Hynes
stating that she never saw it until it was shown to her on the
stand, and Miss Throckmorton that she first knew of its existence
through a telegram from Devlin which she had received in New
York City; that she had known Devlin when she was a child but
had not seen him in the intervening years until after the paper
had been filed in court.
Devlin himself stated that even though he was named as execu
tor in the writing, it had never been in his possession, that he first
saw it in the office of the Register of Wills on the day it was re
ceived there—and appeared to be genuinely mystified by the
whole business. On cross-examination he stated that he had
known Holt since 1862; that he had been a copyist and a mes
senger in the Judge Advocate General's Office of the Army when
Holt first came there and that he continued to be employed there
until 1876 when Holt retired; that he had little official business
with him despite the fact that he was in the same office; that he
visited once or twice at his house and that from the period
1865 to 1878 he had met him quite often socially at the residence
of Mrs. Throckmorton, senior, the grandmother of Miss Throck
morton, but that he had not seen Mrs. Throckmorton more than
four or five times during the ten year period previous to the
receipt of the will at the office of the Register; that upon learning
by telephone of its existence from McGill he was so completely
in the dark as to the whereabouts of Miss Throckmorton he had
to consult the city directory. He finally got in touch with her,

having secured her address from her father. The last time he
saw Holt, he said, was in the spring of 1894 shortly before his
death.

Elizabeth Hynes testified that she had corresponded with Holt
for forty years, and that it was her opinion that both the body of
the instrument and the signature were in his handwriting. In
this she was backed up by Devlin's testimony that he had had
daily opportunity over many years to become acquainted with
Holt's handwriting and that there was no question in his mind
but that the signature was Holt's.

There was some evidence that Holt had taken a violent dislike
to Miss Throckmorton's father, an Army officer who had gotten
into some difficulty in the Army; and that at a reception given by
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President Arthur had refused to shake hands with him. This
was offered by the contestants in support of their contention that
the paper was a forgery, as well as upon the issue of revocation.

Finally, the evidence in, the case went to the jury. It answered
a negative to the question whether the paper filed in court Au
gust 26, 1895 was executed by Holt as his last will and testa
ment. To the question whether the paper had been executed by
Holt as his last will and testament but had been subsequently
revoked by him, it also answered: "No, because it was not exe
cuted." Since there was no evidence supporting the claim of
fraud and undue influence, the jury was directed by the court to
return a negative answer to these questions, which it did.
On appeal, the judgment of the District Court was affirmed.
But that did not end the matter, for then it was appealed, as
could be done in those days, to the Supreme Court of the United
States.

It will be remembered that P. Tecumseh Sherman, the son of
General Sherman, had been called by those who offered the will
for probate for the purpose of establishing the signature of his
mother, and that he testified in his opinion it was her signature.
He did not testify to, nor was he asked any questions as to the
validity of the signature of his father. Senator Sherman as we
have seen, the brother of the General, had testified as to that, and

had given his opinion that it was genuine. Later, when the con
testants were putting in their case, they called a witness who said
that he had been employed for over thirty years in the Office of
the Secretary of War and was there when General Sherman had
acted as Secretary, and also when he had been General of the

Army, and that he had a familiarity with his signature, and,

having recently re-examined the signature on the alleged will,
it was his opinion that it was not that of the General.
On being cross-examined he gave as his reasons, among others,
that in signatures of the General which he knew to be genuine,
on the capital "T" the upper and lower lines met, and he never
saw one in which they did not meet, and that it was also his opin
ion that the signature was not that of the General because the
"S" in Sherman differed from the "S" in genuine signatures in
that the small stroke at the lower part of that letter where the

upward stroke is crossed, the staff differed from that in the genu
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ine Sherman signature, and that there was not so much of a loop
as appeared in the purported signature on the instrument.
Faced with this dangerous development, the supporters of the
will then attempted to recall P. Tecumseh Sherman, offering to
show by him that the failure of the lines to meet in the letter "T"
was nothing extraordinary as far as the signature of his father
was concerned and that, indeed, it was a rather common occur
rence; that the loop at the bottom of the "S" about which so
much was attempted to be made was also usually found. A simi
lar controversy arose as to the signature of General Grant and re
buttal efforts with reference to this were also refused.
It was the exclusion of this evidence by the trial court which
the Supreme Court held to be fatal. It reversed both courts and
sent the case back for a new trial.
The new trial never took place, for the parties compromised
their difficulties. Why? No one knows. But undoubtedly the
compelling motive was the deposition of Mrs. Grant, who was
still living and which was taken on the 15th of April, 1901, and
filed in court July 9, 1902. The reason for the delay was not
explained. In this she stated that she was 75 years of age on
February 16, 1901; that she was the widow of General Grant and
had been such since 1885; that she married Grant on 22d August
1848, and that he had been President of the United States from
1869-1877.

She identified the signature of the General on the will and
being further questioned, said:

"I am quite sure it is. It is very much like all signatures that I have
seen of his. The crossing of the Y is exactly the same. He always did
it that way. He has a very plain hand, hadn't he (sic)."

She also knew Joseph Holt, that he "used to come often to see
the General—the President."
Then came the critical testimony. On being asked whether
she had ever had occasion to dine at the house of Judge Advocate
Holt in Washington, she answered:

"Once. . . . Never but the once."

She could not fix the time except that it was during the time
when her husband was President. (The alleged will was drawn
in 1873, and Grant was President 1869-1877). She could not give
the date but qualified her answer by saying it was not the sum
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mertime, that they had a fire in the grate. Upon being asked who
was present on the occasion when she dined with Judge Holt,

she said:

"There were General and Mrs. Sherman, General Grant and my
self, Mrs. Ricketts and General Ricketts and Mrs. Throckmorton, and
I think two or three others, but I don't remember who they were.
"Q. Judge Holt himself was present?
"A. Oh, yes; I went in with him. Judge Holt was present, because
he took me in to dinner.

"Q. After the dinner, did all of the ladies and gentlemen go into
the drawing room or were they separated?
"A. Well, the ladies went in, as usual, after dinner. The gentlemen
might have gone in with us, but they left, you know, right afterwards,
and went, I suppose, to enjoy their cigars.
"Q. Do you recall where in the room Mrs. Sherman was sitting
after dinner, when the ladies were alone in the drawing room and the
gentlemen were smoking or otherwise engaged in another room?
"A. She was sitting right by me, here (indicating) when—We were
sitting there talking, and had been for a little while, when General
Sherman appeared at the door, opened a door off to the left and said,
'Ellen, you are wanted,' and she got up and left us and went with
General Sherman into the next room. She was absent a little while,
five or ten minutes, when she returned, and she did not tell us why
she was called. Of course, I was a little curious because I wondered
if she had been invited to play cards with the gentlemen, but she
came back so soon I concluded she was not. I thought she had gone
in to play cards.

"Q. Did you see who, if anybody, else was with General Sherman
in the room the door of which was open?
"A. No; he just opened the door and called her and she went out
and then she came back again.

"Q. Was it or was it not the same room into which the gentlemen
had gone to smoke?
"A. No, I don't know that. She only disappeared through that
door and came back as if she had heard something very pleasant, or
knew something that none of the rest of us knew. She looked quite
conscious of having heard news or something and, of course, when I
was going home I asked the General what Mrs. Sherman was called
into the other room for, and he didn't tell me.

"Q. Mrs. Grant, do you recall where Judge Holt's house was?
"A. It was up Pennsylvania Avenue we drove, up on Capitol Hill,
I think; up near the Capitol or beyond it."

On cross-examination she stated that the dinner party consisted
of ten or twelve, that it was not a large dinner, that Judge Holt
sat at the head of the table and that she sat on his right; that she
had no means at all of fixing the date of the dinner except that
"we were at the White House. We went from the White House
and it was not summertime."
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In response to further questioning, she said:

"When I read the account of this will being found, and there was
a question about it, I said to my family: 'Why of course that is all
right. I remember I was there one night with General Sherman and
Mrs. Sherman, and General Grant, at a dinner, the only time I was
ever there, and that Mrs. Sherman was called out of the room and
came back again, and I remarked that I was very anxious to know
what she had gone out for, for I thought they were going to have a
rubber of cards, and I felt a little offended to think I had not been
called.' And I said: 'Mrs. Sherman went out and came back looking
very conscious, as if she knew something, as if something had hap
pened or been told to her, or something; and then when we came
home, I said to my husband, what was Mrs. Sherman called out of the
room for?
"He said, do you remember that little thing of 'know one woman
by these presents?' That was a little thing he used to tease me about
when I would ask something he did not want to tell me. He would
say, you know, that if he told it to one woman she would tell it to
everybody. We were coming down the Avenue as we started home,
and I said:
"Ulys, what did they want with Mrs. Sherman in the other room?
And he looked at me and laughed and said:
'Do you remember about know one woman by all these presents?'
So then I turned my back on him and looked out of the window and
did not speak to him for two squares, at least. He meant that if he
told me, I would tell it to everybody, as I certainly would have done.
He ought to have told me, though; and I never asked him afterwards.
I forgot about it.
"But all that came back to me just as soon as I read that. I re
membered Mrs. Sherman getting up. I remembered dining there and
Mrs. Sherman getting up, being called out, and her coming back, and
how she looked and all about it."

Then, when she was taken back to the matter that the General
had never told her, she stated that she had never thought any
more about the business until she saw it in the papers, and that
it never occurred to her that her husband had been witnessing a
will or that Mrs. Sherman had, but that:

"I got a little mad at him and did not discuss the question any
more. I did not ask him. I did not gratify him by asking him again."

And so it ended. Holt, the subject of bitter controversy during
his life, could not escape it even in death.
True—the case was over—but one question, and an important
one, remained and is still unanswered. Who mailed the letter?

The wills of many prominent people, far more prominent than
Judge Holt, have been over the years probated in the Court.
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Today this Court no longer has jurisdiction over probate matters,
but in its files are those of George Washington, John Quincy
Adams, Andrew Jackson, and that of William Howard Taft came
in on collateral matters. But those of such personages as James
Madison, Dolley P. Madison, Francis Scott Key, Stephen Decatur,
Salmon P. Chase, Oliver Wendell Holmes, Jr., Louis E. Brandeis,

James Clark McReynolds, Edward Douglas White, Notley
Young, Woodrow Wilson, Robert Todd Lincoln, all went
through the usual procedures—one law for all in the great com
monalty of death, as their wills were filed and probated in the
Court. Stephen Decatur's will apparently was made at the last
minute, in premonition perhaps, since it was executed the day
before he fought Commodore Barron, a duel which resulted in
his death.
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Summer Solstice

At the turn of the century the Court and country settled down
into a sort of summer solstice. It was only a short time before that
the sinking of the battleship Maine had whipped up a violent,

patriotic fervor, which swept us into the short and unhappy war
with Spain.
Bryan, the "Boy Orator of the Platte" had swung in like
Young Lochinvar out of the West, but neither his silver tongue
nor the coinage of silver at the ratio of 16-1 were effective. He
could attract crowds but not votes. Mankind was willing to be
crucified upon a cross of gold. McKinley was elected and re
elected.

For a while after the war, things were quiet enough. Then
Russia tangled with Japan and got its fingers burned. Roosevelt,
who had succeeded to the presidency on McKinley's death, engi
neered the peace, and then in case anybody was getting ideas,
sent Fighting Bob Evans around the world with the Great White
Fleet.

They were good days—with band concerts in the park and
home-made ice cream on the porch, and long, lazy Sunday after

noons with nothing to do but read the Sunday papers and sleep
in the hammock. The Gibson girl was the idol of all America,
Rosa Bonheur's horses were in almost every "parlor" and Edison's

"gramaphone" was the wonder of the age. In Detroit a young
mechanic named Henry Ford was tinkering with what was called
a "horseless carriage."
There were to be more of these days, but not too many more
before that fateful one in 1914 on which a shot rang out in a little
unheard-of town called Sarajevo in an obscure part of South
eastern Europe, that was to change things violently and for a long
time to come.

The sinking of the Titanic did disturb the lethargy, however,
even though for days the papers were filled with pictures and
stories of survivors and speculation as to how this unsinkable
ship could sink. But it was merely a passing, tragic show. That
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year, what people were more concerned about, if they were
concerned at all, was who would the Democrats nominate in
Baltimore —Champ Clark or the college president now Governor
of New Jersey? What would Bryan do? And what of Roosevelt
and his Bull Moosers? But Woodrow Wilson beat out Champ
Clark with Bryan's aid, and Roosevelt split the G.O.P. with the
result that Wilson became President of the United States. Henry
Ford the auto mechanic, now successful beyond dreams, electri
fied the country with his announcement of the "five dollar day."
In the sports world the Boston Braves were burning up the
National League and were destined in the cool fall days of that
year of 1914 to take four straight from Connie Mack's fabled
Philadelphia Athletics.
Across the seas, however, German Uhlans were crossing the
border into Belgium and the Kaiser's seige guns were being
unlimbered on Liege and Namur. Sarajevo had come to fruition.
World War I had begun.
America was startled, still it was not moved. It all seemed so
far away. The country was prosperous. But as the war pro
gressed, the possibility of entanglement began to appear just a
little more than remote. Here in Washington as well as else
where, Americans read the war bulletins, but with a sort of far
away detachment. There was, however, many a youthful eye that
glanced momentarily at the headlines of the sinking of the
Lusitania, or of the "blood bath of the Somme," that was later to
stare sightless at the French or Flemish sky from the tangled
debris of "no man's land," or from the bloody welter of firing
step or trench.

The Court, with its membership increased now from three to
six, continued the unobtrusive tenor of its way. It was "business
as usual." Routine. Nothing very exciting.
With the advent of prohibition, that "noble experiment" after
America entered the war, the bootlegger came upon the scene
and with him the hi-jacker. Homicides there were, but these
were few and involved "nobodies," individuals sprung up from
the mass to make a headline for the moment following the ageless
pattern of domestic discord, an isolated hold-up or other crime
of like violence. The result from a trial point of view was, in
most instances, conviction. There were few reversals. Psychiatry
was still in its swaddling clothes. No one had yet come along
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either to hint or to proclaim that all crime was the product of
mental abberration or disease, or the ills of society and that its
punishment was barbaric and the relic of an unenlightened age.
Cases which, in the confines of London's Old Bailey might have
attracted more than a passing interest, here went their un
heralded way.
Then, like a clap of thunder, came one which was to rock the
country, shake the very foundations of the Government, and to
receive as wide a news coverage as any case previously tried in an
American court.
The crime was bribery. The defendant was Albert B. Fall,
former Secretary of the Department of the Interior in the cabinet
of President Harding.
Fall at the time was in his sixties, and had had a distinguished
career. A native of Kentucky, practically self-taught, he had as a
youth gone to New Mexico, and having become a specialist in
Mexican law, was admitted to the Bar of the then Territory in
1881. But the law was not his only love. Mines, lumber, land,
railroads, farming and stock raising received his attention, and

politics as well. A member of the Territorial House, a trial
judge, and later a justice of the Territorial Supreme Court, he
took time out to serve also as a Captain of the Volunteers in the
Spanish-American War. When the Territory became a State
he was chosen by its legislature as one of its representatives in
the Senate of the United States. Here he served until 1921
when he resigned to become Secretary of the Interior in Har
ding's cabinet. In 1923 he quit in the face of a senatorial investi
gation.

During the first decade of the 20th century great pieces of
public land in California were being explored for petroleum.
When it was found, patents were obtained and tremendous
quantities of oil were taken out. In September of 1909 the
Director of the Geological Survey reported that the rate at which
this land was being tapped would soon result in there being no
oil left, and since the Navy was now committed to the use of fuel
oil in large quantities, there was immediate necessity for
conservation.
Taft, then President, acted immediately. Without any special
authority from the Congress, by proclamation he withdrew from

private exploitation many specified areas not only in California
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but in Wyoming. Later, by law, Congress backed up his action
by authorizing the President specifically to withdraw public lands
containing oil, gas, and other minerals, and an Executive Order
in 1910 approved the withdrawals then in force.
In 1912 the President directed that part of these lands be
regarded as Naval Petroleum Reserve No. 1, and should be held
for the exclusive use of and benefit of the United States Navy
until the order was revoked either by the President or by an Act
of Congress.
By a similar order later in the same year, Naval Petroleum
Reserve No. 2 was created. In 1920 a Leasing Act passed by
Congress regulated the exploration and mining of public lands
and authorized the Secretary of the Interior to grant permits for
exploration and to enter into the making of leases covering oil
and gas lands, but specifically excluding those set up for military
or naval purposes which, of course, would include Naval Pe
troleum Reserves 1 and 2.
Later, Congress provided for an investigation to be made with
reference to fuel for the Navy and as to whether or not the supply
in the Naval Petroleum Reserves was adequate. The Secretary
of the Navy was directed to take possession of the Reserves and
"to conserve . . . develop, use and operate the same in his dis
cretion, directly or by contract, lease, or otherwise, and to use,
store, exchange or sell the oil and gas products thereof, and those
from all royalty oil from lands in the Naval Reserves, for the
benefit of the United States . . ."
That was the way it was until March 5, 1921, when the
Harding Administration came into power. On May 31 of that
year the President issued an Executive Order committing the
administration and the conservation of all oil and gas bearing
lands in the Naval Reserves to the Secretary of the Interior,

subject, however, to the supervision of the President.

On April 25, 1922 a contract was executed on behalf of the
United States by the Acting Secretary of the Interior and by the
Secretary of the Navy with the Pan American Petroleum and
Transport Company under the terms of which the company
agreed to furnish the Naval Station at Pearl Harbor a million and
a half barrels of fuel oil and to place it in storage tanks to be
constructed by the company according to Naval specifications.
Pan American was to be paid for this in crude oil taken from the
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Reserves. The quantity was regulated by reference to the market
price of crude oil prevailing during the period the contract was
to be in force, and included the cost of the storage facilities.
Another contract was signed on June 5, 1922 by the same
officer. It involved another lease to the Pan American Com
pany. There was a third contract dated December 11, 1922
signed on behalf of the United States by the Secretary of the
Interior and the Secretary of the Navy. It recited that it was
thought desirous to fill the tanks at Pearl Harbor as soon as they
were completed and to procure additional fuel oil and other
petroleum products, and that the Secretary of the Navy re

quested the Secretary of the Interior, as administrator of the
Naval Reserves, to arrange for such production and storage and
to exchange therefor additional royalty crude oil. It covered all
unleased lands in Naval Reserve No. 1. It was to run for twenty
years and as long after that period as oil or gas was produced in
paying quantities.
For some time a storm had been brewing. Early in 1922 the
Senate Committee on Public Lands and Survey had begun to
look into some ugly rumors about the contracts involving oil
in the Reserves. The first two contracts were already in exist
ence when the committee hearings got under way in December
of that year.
The investigation was not completed until early in 1924.
The Senate and House adopted a Joint Resolution which was
approved by President Coolidge, who had succeeded on the death
of Harding the previous August. It minced no words.
It stated bluntly that it appeared from the evidence presented
to the Senate Committee on Public Lands and Survey that the
contracts had been executed under what it concluded amounted
to fraud and corruption against the public and it directed the
President to take appropriate legal action, both civil and
criminal.
The two corporations involved, as we have seen, were The
Pan American Petroleum and Transport Company, and The
Pan American Company. The Committee had found that Ed
ward L. Doheny controlled both companies and that Fall as
Secretary of the Interior, had contrived to procure the transfer
of the administration of the Naval Oil Reserves from the Navy
Department to his own and that after this was done by presi
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dential order he "dominated" the business that led to the con

tract and leasing arrangements.
No odor of criminality attached itself in the Committee's

findings to the Secretary of the Navy. It was found, however,
that he was "passive" throughout signing the contracts under

"misapprehension" and without having full knowledge of the
facts. In the face of this Denby, the Secretary, had no choice but
to quit.
The country was in an uproar. It was an election year and
the G.O.P. reeled under the blow. There had been other
scandals, to be sure. This was not the first one. But this promised
to be of mammoth proportions, and it was. To give Coolidge
and the Congress credit, there was no "pussyfooting."
The Resolution provided for one thing more. The appoint
ment by the President, "with the advice and consent of the
Senate" of "special counsel who shall have charge and control of
the prosecution of such litigation, anything in the statutes touch
ing the powers of the Attorney General and the Department of

Justice to the contrary notwithstanding," a subtle blow at the
Attorney General—himself later to be found derelict.
Former Senator Atlee Pomerene of Ohio and Owen J. Roberts,
later a distinguished Justice of the Supreme Court were named
to represent the Government.

On June 30, 1924 an indictment was returned against Fall.
It charged that while serving as the Secretary of the Interior of
the United States, he had on November 30, 1921 accepted un
lawfully and feloniously $100,000 from Edward L. Doheny to
secure his influence and consent to approving and arranging
certain contracts with Pan American. Stripped of legal verbiage,
it charged him with accepting a bribe. Later, a second indict
ment was returned against both, charging conspiracy, it being
stated that Fall received and that Doheny gave him the $100,000
to accomplish the very thing that had been alleged in the first
indictment on the same date, November 30, 1921. These two
indictments were later dismissed but two new ones were returned
charging the same offenses in more appropriate fashion.
After arraignment, there followed the usual legal skirmishes
and finally the Government elected to proceed to trial on the
first of the new indictments, that charging conspiracy. But to
its surprise the jury, on December 16, 1926, after trial on the

86

David
Text Box

David
Text Box

David
Text Box



merits, returned a verdict of not guilty as to both men. Doheny
was jubilant. He was now in the clear. Fall was also happy, for
he reasoned if the jury had found him not guilty as far as the

conspiracy was concerned, how could he now be tried let alone be

found guilty of bribery, since the very same evidence in the con

spiracy indictment was the only evidence that could be brought
forward to sustain the charge of accepting a bribe.
It was subsequently held that the Executive Order of May 31,
1921 committing all oil and gas bearing lands in the Naval
Reserve of the United States to the Secretary of the Interior un
der the personal supervision of the President was invalid for
lack of power in the President to issue it. Fall was a lawyer, and

reputedly a good one, and he felt this was certainly something
very much on his side, because if Harding's action was invalid,
how could there be power in Fall as Secretary of the Interior, to
act as he was charged with acting?
Fall's counsel, too, were thinking that way. First among them
was the redoubtable Frank J. Hogan, one of the truly great trial
lawyers of the American Bar. His assistants were William E.
Leahy, destined himself to fill the niche vacated by Hogan,
Mark B. Thompson, an old friend of Fall's and Wilton J.
Lambert, another trial lawyer of great ability. They wasted no
time and every possible question that could be raised was raised
and the record made for appeal in case of conviction. The first
question to be decided was whether or not Fall was now faced
with double jeopardy. Having been found not guilty on the
conspiracy charge with Doheny, how could he be tried on the
bribery when the factual picture was the same? On its face it
would seem to a layman to be a good argument but it was dis
posed of quickly by the justice before whom it was made. The
answer—conspiracy was one crime, bribery another. A man
could conspire to accept $100,000 for the performance of an
official action, but he also could be tried and convicted for

accepting it. It was as simple as that.
So the trial opened before Mr. Justice Hitz and a jury. The
question now was, what about the $100,000? Did he take it

,

and

if he did how could he jump this hurdle? Let us leave the court
room for the moment and go back to the Senate Committee.
In December of 1923 two of its members had called on Fall
at his suite in the Wardman Park Hotel (now known as the
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Sheraton-Park) where he was confined with an illness, having
come back from New Mexico at the request of the Committee.
He received them pleasantly in dressing gown and with a nurse
in attendance. He knew them as former colleagues and members
of his own political party.
After the conventional inquiries concerning his health, he was
told that his return to Washington from New Mexico had been
insisted upon for the purpose of informing the Committee with
reference to certain transactions of his which had come to its
attention, particularly that involving a ranch in New Mexico,
and where he had secured the funds to make its purchase.
Fall seemed more than frank. He said that he had no objection
to stating the facts to the Committee, but that he would not
disclose to it the name of the man from whom he had received
the money. He said that he would, however, tell these two
senators the name of the individual in confidence if they wished.
He was told bluntly that that was not what was wanted, but that
the information must be given to the Committee. Thus forced,
he spoke. "The name of the man was Edward B. McLean." This
was not the truth.

He then said he would communicate with Mr. McLean and
see if he, McLean, was willing for his name to be disclosed. With
that, his visitors left.
Now Fall had been before the Committee on at least two
occasions, and since he was now no longer in public life, having
resigned in March of 1923, he took the position that what tran
spired with reference to the New Mexico land deal was a private
transaction and the Committee had no legal authority to inquire
into it. The business now took a new and deadly turn. Not only
did he tell his senatorial visitors that he borrowed the money
from McLean, but on December 26 he wrote a letter to the
Chairman and the members of the Committee in which, among
other things, he said:

"... I have noted through the public press that witnesses have ap
peared before your body in the matter of investigation of the leases
on Petroleum Reserves Nos. 1 and 2 in California and No. 3 in
Wyoming who have undertaken to testify concerning my private
affairs, my financial condition, my ranch holdings in New Mexico and
purchases of lands made by myself in that State during the years 1921
and 1922 ..."

The letter went on, then, to tell about his ranch holdings and the
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reason why he desired to buy an adjacent ranch, and that as far
as the money for this purpose was concerned:

"The gentleman from whom I obtained it and who furnished me the
cash, was the Honorable Edward B. McLean, of Washington, D.C.

This letter was introduced into evidence at the trial before
Justice Hitz in support of the Government's case and immediately
after, McLean himself was called as a Government witness. Since
he had already testified in the conspiracy case, his testimony as
recorded in that proceeding went in by agreement of counsel.
This testimony involved, also, a letter addressed to McLean on
November 23, 1921 by Fall, which, after details relating to the
ranch proposition, got down to business in that it suggested to
McLean that he go in with Fall on the purchase of the ranch,
and that it would cost $132,500. McLean replied that he was
unable because of his own financial situation at that time to
consider the matter. Upon further questioning, he testified he
later gave Fall two or three checks drawn on Washington banks
totalling approximately $100,000 in exchange for his note.
He further testified that the checks were never cashed, and
when McLean saw Fall a short time afterwards, the latter stated
he had made arrangements to get the money from another source
"or from another friend, something to that effect."
Continuing, McLean testified that he met Fall at Atlantic City
in December of 1923, some few days before Christmas, and that
Fall then suggested to him:
" 'Do you remember the transactions and negotiations we had in '21?
. . . Would you mind saying that you loaned me that money in cash?
Some of my political enemies are devilling me and it would be of
assistance to me or great assistance—or assistance— ' I do not know
the exact words I said. The result of it was that I would do it.' "

But, he said, when he was informed he would have to testify
before the Committee and under oath, he told Fall that he would
have to tell "things exactly as they were" to which Fall replied:
"Why, certainly."
On January 11, 1924 the Chairman of the Committee, Senator
Tom Walsh of Montana, had written Fall to the effect that while
McLean had stated "he agreed to loan you $100,000 as stated in
your letter to the Chairman and members of the Committee
under date of December 26, 1923, and gave you his checks . . .
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you returned to him the checks . . . stating in that connection
that you had arranged to secure funds elsewhere."

Fall wasted no time in reply, stating from Florida that he had
read carefully the testimony of McLean, that he endorsed its
accuracy, that he did not use the money proffered by McLean,
that he obtained it from another source "which was in no way
connected with Mr. Sinclair or in any way involved in any con
cession regarding the Teapot Dome or any other oil concession."
Now Harry Sinclair, a wealthy oil operator, owned the control
ling interest in the Mammoth Oil Company which had obtained
a lease on oil Reserve No. 3 in Wyoming— the famous Teapot
Dome—which gave the case its name.
He mentioned nothing about Doheny. The $100,000 received
from Doheny was received under circumstances as fantastic as

they were damning. Doheny, strangely enough, millionaire that
he was, did not have $100,000 in the bank at the time and he
borrowed the money from his son. The son was no longer living
at the time of the bribery trial, having died in February of 1929,
but his testimony given at the conspiracy trial in 1926 went in
by stipulation. He had testified that his father had told him that
he had offered to loan Fall $100,000; that Fall had said he wanted
to purchase a ranch, one adjoining his own in New Mexico.
Certain water rights he was using might be lost to the detriment
of his own property, and since Doheny only had ten or eleven
thousand in the bank, the son said:

"... I proceeded to Blair and Company with my secretary, made out
my personal check for $100,000 and got the cash, and proceeded to
Washington with my secretary on the Congressional Limited, I be
lieve. . . . Upon arrival in Washington I went to the Wardman
Park Hotel, informed the clerk at the desk that Mr. Doheny, Jr.,
desired to see Mr. Fall, proceeded to Mr. Fall's apartment where he
greeted me, and spent about a half hour there with him. After ask
ing him about his family I said 'I have got the money that my father
said he would loan you, and he told me to bring it down to you in
cash.' So I took the money out of the receptacle (the famous "little
black bag") that I carried it in and placed it on Mr. Fall's desk. We
counted the money; that is, he checked up the bands, the bank bands
that were around the packets of bills, and saw that they amounted to
$100,000, and he then sat down at his desk and wrote a promissory
note made payable to my father on demand; I recognize a photostat
of that note which is in evidence; . . .

"After Mr. Fall had written the note he handed it to me and I read
it and noted that the interest rate was left blank and I handed it back
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to him and said: 'Mr. Fall, will you not please fill in the interest rate?
I note that you have not done it.' He said, 'I did not fill that in
because your father did not state what rate of interest he wanted the
note to bear. I do not feel like dictating to him just what rate shall
be in there. You tell him to fill in whatever rate he thinks right.' He
said that if it was not filled in in any event it would bear the legal
rate of interest."

No entry of this cash advance ever appeared in the accounts of
Doheny's company and nothing was ever paid in either principal
or interest. What Doheny apparently did not know was that
Fall was also carrying on a similar activity with Harry Sinclair.
No relationship was found to exist on the record between
Doheny and Sinclair—but Sinclair had transferred to Fall in a
separate transaction a large amount of Government bonds, and
his Mammoth Oil Company had secured a lease on Naval Petro
leum Reserve No. 3 in Wyoming.
Doheny's explanation was plausible. Fall was in financial
straits and they were old boyhood friends. Fall wanted to insure
the maintenance of water rights on his land, and had been talking
of borrowing from some of his friends as the adjoining ranch to
his which controlled the water was about to be sold.

"As to what friends, he mentioned Mr. McLean the Proprietor, I
think, of the Washington Post. And he mentioned it in a way that
made me think he was not certain that McLean would lend him the
money or could lend him the money; so I made the remark to him—
I said to him, 'Well, if you fail in getting the money from these
sources, I am perfectly willing to let you have a hundred thousand
dollars.' "

It came out that security for the note was given in 1925—33
shares of a land company, a corporation family owned. By 1929

Doheny owned the company's ranch.
The atmosphere of the courtroom during the trial, as can be
imagined, was extraordinary, while the press throughout the
country carried the story in big, bold headlines. Fall, now over
seventy, was an invalid and was brought into the courtroom
wrapped in blankets, in a wheelchair. Seats for the public were
at a premium.

Justice Hitz's charge to the jury was a model of restraint and
impartiality. Evidence of the transaction with Sinclair he had
permitted "to go in" but he was careful to point out that it was
allowed to be introduced only for the purpose of determining the
intent with which Fall had accepted Doheny's $100,000.

91

David
Text Box

David
Text Box



Poor Fall! He had said he had got the money from McLean,
but this McLean had denied both before the Senate Committee
and a jury. True, McLean had said he was willing to loan the
money, and had issued checks to cover, but Fall refused, saying
he was getting the money from another source. Thus it was that
his letter to the Committee Chairman on December 26 stating
he got the money from McLean was the halter that was to hang
him. As the Court put in its charge, and as counsel admitted,
". . . he did not get the money where he said he got it

,

and did
get it exactly where he said he didn't get it."
The end was certain. Counsel for the defense seemed to
realize it

,

and they met the damning letter head on. It was
written, so the jury was told, to avoid giving information to
political opponents.
As defense counsel argued to the jury:

"and in that hour was born the determination of Albert B. Fall to
risk the most precious things that he had, his reputation and honesty,
and truthfulness, in order to save his friend, his family, from that
terriffic onslaught and avalanche of political persecution that has ever
since thrown itself about him. . . .

"He deliberately lied to the Senate of the United States, as he had

a right to do and as he should have done under these circumstances.
He attempted to deceive them with every power in his command. It
was a futile gesture, gentlemen. . . . "It was that, gentlemen of the
jury, that has brought these two old men to the end of the trail,
bowed with worry, broken in spirit— it is that that has brought them
thousands of miles away, from the day they first spent fighting the
avalanche that has impended over their heads. Sitting today as you
see them, trying to protect each other as they did in the old days. (Sic)

"It is in your hands to determine whether or not he shall go back and
spend the last few remaining days in happiness and peace; whether a

month from tomorrow his shall be a day of Thanksgiving or a day
of death."

It was a lost cause. Hogan and Leahy knew it
,

so did Thompson
and Lambert. The result was foreseen and inevitable. The
verdict of guilty in, the former Senator from New Mexico,

Justice of its Supreme Court and Secretary of the Interior in
Harding's Cabinet, stood at the Bar of the Court, a convicted
felon.

The Supreme Court refused to take the case after the convic
tion. It was affirmed by the Court of Appeals, and thus it ended,

a stirring chapter in the long history of the Court.
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The summer solstice had been long since broken. The country
within a decade was to be engaged in a global struggle of life and
death, in the midst of which early in the summer of 1944, the
protagonist in this most famous of America's courtroom dramas
passed away quietly in his adopted State, while boys from his
own New Mexico and other States of the Union were crowding
the landing barges off Hitler's Fortess Europa or island hopping
across the long reaches of the no longer Pacific Ocean.
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The Little Bronze Button
With the death of its last surviving member Albert Woolson
of Duluth, Minnesota some years ago, the Grand Army of the

Republic, popularly known as the GAR, ceased physically to
exist. Thus ended an era in American life.
To millions of middleaged Americans reading about this oc
currence in the press it meant something nostalgic, for it marked
the closing of a door. For far back and now dim in the memory
of older citizens was a familiar figure that symbolized it all—a
stooped figure in Army Blue wearing a black slouch hat, with a
few medals marking national encampments pinned on the tunic
and inserted in its lapel the little bronze button signifying service
in the Union Cause between April 12, 1861, the day of the
attack on Sumter, and April 9, 1865, the day of Appomattox.
They suddenly felt old, these millions of remembering Ameri
cans, and even though two global wars had intervened (not over

looking the short struggle with Spain), they felt and knew that
something which had become part of them was gone forever.

On the same Pennsylvania Avenue in the Capital City which
at the end of the Civil War had witnessed the Grand Review

(of which it was said it was worth ten years of a man's life to be
able to say "I was there") two lawyers, on a fall day in 1956
walked over to the new Courthouse of the United States District
Court for the District of Columbia. Just a little over 90 years
before The Avenue had been black with milling thousands. It
was May 23, 1865 and it was hot. The Stars and Stripes flew, it
seemed, from every housetop. Suddenly, at precisely 9 o'clock
was heard the loud clear call of a bugle, and then another, and
another. A hoarse command, repeated again and again down
serried ranks—the blare of a band—and 65,000 men of Meade's
Army, faultlessly uniformed and accoutred, the sun glinting from
their burnished bayonet tips, swung out from the Capitol in
cadenced step along The Avenue of the Presidents led by the
Headquarters Company of the Army of the Potomac, Major
General Merritt commanding. It took six hours for the mighty
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host to pass a given spot. All day they marched, the men of
Gettysburg, of Antietam, and of the long campaign for Rich
mond, continuing again the following day when the men the
watching thousands really waited to see—Sherman's Men—the
Army of the Tennessee—marched along in disciplined exuber
ance, hard-bitten veterans of the march through Georgia, and
the captors of Atlanta and Savannah. Lending a particular dash
of color to all of this pageantry was Major General George A.
Custer, a large wreath over one arm, and a bright red scarf about
his neck hanging down almost to his belt, as he held in check his

mincing mount and acknowledged the plaudits of the crowd.

Poor Custer! The Little Big Horn was still in his future. In the
reviewing pavilion stood Johnson and Grant, the members of the
cabinet and the heads of the civil and military departments.
Washington had never seen anything like it before, and in
the long years to follow, its like was never to be seen again.
However, on this October day of 1956 there was no music and

no parade in the city of parades. People for the most part, if they
had any public concern at all, were speculating on the result of
the national election only two weeks or so away. Unobtrusively,
the two lawyers made their way to one of the courtrooms. Their's
was but a perfunctory mission. They had come to present a
formal motion. There was no objection. Their appearance was
necessary but routine. It appeared to be simply one of the many
similar motions presented and disposed of summarily every day.
This one, however, actually had a real sense of drama about it.
It was also newsworthy. But the press, if at all interested, was
only casually so. It had nothing to do with crime or sex. It would
make no headlines. Indeed, only perfunctory notice appeared in
the papers afterwards.
The two attorneys found a woman 1 sitting on the Bench in
the court in which the motion was set for hearing. This did not
surprise them. They knew this was the second woman ever ap
pointed to the Federal bench in the history of the country, and
the only woman up to then to sit on a Federal trial court. The
motion was called, as the lawyers say. It "prayed" as the legal
language goes, for the formal dissolution of the Grand Army of
the Republic as a corporation, it having been created such in
1924, under the laws of the District of Columbia.

1 Judge Burnita Shelton Matthews.
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The reason given? "The corporate existence of the Grand
Army of the Republic . . . shall terminate only when the last
of its members dies." In other words, it was no longer capable
of performing the functions for which it was permitted to have
come into being. And so, in this setting, the GAR appeared for
the first and last time. The motion was granted. The letter of
the law had been complied with: The death of Albert Woolson
had sounded the Army's last retreat. The action of the Court
was merely a formal and final recognition of what was already
fact. Founded in 1866 the GAR had lasted almost a hundred
years. It was almost, but not quite over. One thing more re
mained to be done, and it was included in the order of dissolu
tion. This was a provision for the disposal of its few belongings—
an American flag, and one of the Navy, a faded yellow head

quarters banner, a gavel made of wood from the home of Lincoln,
some miscellaneous souvenirs of days long gone, and its official
seal— these went to the Smithsonian Institution.
That was all. The last chapter had been written. The book,
it would seem, was closed. But was it? The two men, their work
done, stepped out onto The Avenue in the bright fall sunshine.
Nothing really had changed, it seemed. Yet something had.
The lawyers did not know, but The Avenue did. For further
down its long vista towards the Capitol, it seemed for a moment
that Grant had hunched a little more forward in the saddle, while
nearer the White House, where Sherman sat so haughtily, the
marbled figure appeared to stiffen just a little bit more. Perhaps
they knew that the judge who thus administered the coup de

grace to the legions they once had led was herself a member of the
United Daughters of the Confederacy and who had had two
uncles in Mississippi regiments!

It was over now, forever.

What Lee and Jackson failed to do
In struggle wide and far—
It was she who beat the last tattoo
For the fabled G. A. R.

Its flags are furled—forever, now,
Its drums no longer beat,
And gone the serried ranks of old
That knew the battle's heat,
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That felt the thrust of Southern steel,
That knew the rebel yell—
That heard the battle's thunder peal
And victory's tocsin bell.

Its tenting now, forever,

On a ground beyond the stars,
And a woman's raised at last aloft
The triumphant Stars and Bars.
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The Ghost Still Walks
Responsibility of persons suffering from serious mental dis
ability for the consequences of their criminal acts is not a new
problem. The law puts people into two simple categories —sane
or insane. Psychiatry no longer uses the expression "insane,"

nor even "mental disease" nor "mental disorder," and that is
where the two professions long ago parted company, at least to a

degree.

In earlier times a so-called mad person was not absolved from
responsibility. His "madness" did not warrant his acquittal of,
let us say, murder, but entitled him to a special verdict that the
offense was committed while insane, thus providing for an ap
plication for pardon at the royal will. This, of course, was due
to the fact that people, then as today, recoiled at holding an
insane person responsible for a criminal act. The very terms
"mad" and "madness" had a sinister meaning. The condition,
according to popular fancy, ranged all the way in cause from
demoniacal possession and witchcraft to the influence of the
heavenly bodies, particularly that of the moon. Hence, one
"touched in the head" was called a "lunatic." The medical pro
fession itself was still groping. However, things were changing
as the field of medical inquiry had begun to widen.
As early as the 17 th Century the British courts adopted Lord
Hale's standard—the so-called 14-year-old- test—based upon the
belief that a person who did not have the mentality of a 14-year
old child could not be held responsible for crime since he could
not have the necessary criminal intent.
Later the famous Sergeant Hawkins came up with the "right
from wrong" test, that is

,

one incapable of distinguishing right
from wrong could not be prosecuted.
In 1835 Judge Cranch was faced with the problem in a serious
case. In that year an attempt was made upon the life of Andrew
Jackson while he was at the Capitol attending the funeral of
Representative Warren Davis of Ohio. As he came out of the
rotunda, a man by the name of Richard Lawrence suddenly
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pulled out not one but two pistols in an effort to assassinate him.
The weapons were of the percussion cap type. Both were well
loaded with powder and ball but fortunately for the President,

they misfired, although the caps exploded. Lawrence was caught
red-handed. He was brought before Cranch immediately in
chambers in his capacity as committing magistrate.
The prisoner's manner was calm and there was no manifest
evidence of mental instability. Later, however, the question was
raised in an application for habeas corpus, the suggestion being
that since the prisoner must be insane, the only manner in which
the public peace or safety could be secured would be to remand
him to prison. Cranch rebelled, observing that in those circum
stances he could well be kept there forever; never have his day
in court; no means to force a trial; no right to appeal for dis
charge for want of a trial, and, of course, no right to bail and
being insane, he could not be bound to keep the peace "because
a madman cannot be guilty of a technical breach of the peace. . .

"I have said that I could only remand him to the prison where he
now is. Unfortunately, the claims of humanity upon this subject
have not yet been duly appreciated by our legislators, although they
have had before them for more than thirty-four years the example of
the British Parliament . . ."

referring to a Bill which had been passed by Parliament as a
result of the famous case of Hadfield who had attempted to kill
George III in a theater.
"Yet the law of England hath afforded the best method of trial,
that is possible, of this and all other matters of fact . . ."

and then quoting Lord Hale:

". . . touching the trial of this incapacity (insanity), and who shall
be adjudged in such a degree thereof as to excuse from the guilt of
capital offences, this is a matter of great difficulty, partly from the ease
of counterfeiting this disability when it is to excuse a nocent, and
partly from the variety of degrees of this infirmity, whereof some are
sufficient and some are insufficient to excuse persons in capital
offences."

The upshot was Cranch refused to issue the writ, remanded the
prisoner, and a short time later he was formally indicted for
assault upon Andrew Jackson, President of the United States
with intent to kill and murder him.
The jury, finding that he was under a mental delusion in sup
posing himself to be the King of England and the United States
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a mere appendage to the Crown, and that Andrew Jackson stood
in his way as usurper of his right to reign, returned the verdict:
"We find the prisoner not guilty, he being under the influence of
insanity at the time he committed the act." The jury was out
five minutes.
And so the law stood until 1843. In that year John Tyler was
President of the United States, the first Vice President to succeed
to that office upon the death of a Chief Executive. The annexa
tion of Texas was the burning political question of the day.
Cranch was still Chief Judge of the Court. Freud was not yet
upon the human scene and if you could have spoken with the
average, reasonably informed man on the street and mentioned
such things as ego and id and super ego and psychoses and com

pulsions, he undoubtedly would have regarded you with a blank
and questioning stare and told you that he, also, had been for
"Old Tippecanoe and Tyler, too"—but now was going to vote
for Polk.

They knew nothing of such recondite matters either at the Old
Bailey. But in that year of grace there was a Scotsman from
Glasgow, McNaghten by name, and a wood turner by trade,
lately come down to London who labored under the delusion
that Sir Robert Peel, the Prime Minister, had "done him wrong"
and he was going to do something about it. He did.
One night as he watched he thought he saw Sir Robert leave
his office in Downing Street. He did not wait to check, but cer
tain he was right, sneaked up behind the man and shot and
killed him. It turned out, however, that the man so unceremoni
ously done in was not Peel but his secretary. McNaghten's
delusion and what came of it was to have a profound effect on
the law of criminal responsibility both in England and in this
country from that day to this. At his trial at the Old Bailey it
was plain that McNaghten was legally insane and the jury wasted
no time in finding a verdict of not guilty by reason of insanity.
But that was only the beginning.
The case raised a great public clamor. From the legal point of
view the evidence as to McNaghten's lack of mental responsi
bility was overwhelming and the verdict of the jury unquestion
ably justified. The fact, however, that it was the Prime Minister
who was actually the intended victim brought vividly into focus
again the old question as to the responsibility of a madman for his
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criminal actions. There was lengthy and vigorous debate in the
House of Lords, and finally fifteen of the highest judges of the
realm were summoned and five questions were put to them.
Although their response was merely advisory, the result was the

laying down of a formula or rule which, despite an occasional
variation, and although vigorously criticized from that day to
this, has been practically followed in all such cases wherever
Anglo-American law governs. To it became attached the name
of Dan McNaghten. Briefly, the judges concluded in common
with human experience that every sane or normal person has a

knowledge of right and wrong, and so ". . . the jury ought to
be told."
A short time later, on this side of the Atlantic, Massachusetts
followed suit, but went a step further. Chief Justice Shaw, a

great lawyer and a great judge, added what is now known as
"the irresistible impulse" test. He concluded that while a man

might know the difference between right and wrong, yet:

". . . if then it is proved, to the satisfaction of the jury, that the mind
of the accused was in a diseased and unsound state, the question will
be whether the disease existed to so high a degree, that for the time
being it overwhelmed the reason, conscience, and judgment, and
whether the prisoner, in committing the homicide acted from an
irresistible and uncontrollable impulse; if so, then the act was not
the act of a voluntary agent, but the involuntary act of the body
without the concurrence of a mind directing it."

The District of Columbia which had adopted the McNaghten
rule in 1882 waited until 1929, almost fifty years, to adopt Shaw's
addition, and thus the law here remained until 1954, and thereby
hangs a tale.

No one argues now, nor did they then in 1843, that the
McNaghten rule failed to take advantage of the medical knowl
edge in relation to the human mind known even in that day.
It was based solely on the cognitive or knowing faculty. But the
rule survived because none better has been devised, despite the
attack made on it in the beginning and which has continued and
gathered momentum over the more than one hundred years that
have elapsed. The fact is that it was a very practical rule and
despite the great strides made in psychiatric medicine generally
the discipline has not produced one as practical.
It has been followed uniformly by British and American courts
ever since. New Hampshire laid down its own rule in 1870.
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This grew out of the activity of a gentleman by the name of

Josiah Pike. Josiah was apparently a man of violence when
aroused, particularly when in his cups, and one day being par
ticularly aroused, bashed in with an axe the head of one Thomas
Brown. The defense was dipsomania. The result—New Hamp
shire abolished all legal tests of sanity and left the whole business
to be decided by the jury, as to whether or not the accused was
the victim of a mental disease and whether the act he was charged
with was the product of such a disease. If it was found that it was,
then he was to be found not guilty by reason of insanity and
committed to a mental institution.
This departure from McNaghten, however, did not even cause
a ripple in the world of the criminal law, and was thought to be
decently and respectfully interred until 1954 when the United
States Court of Appeals for the District of Columbia Circuit
resurrected it and made it an important part of one of the tests
for criminal responsibility for the allegedly insane in the District
of Columbia.
This was in the now famous Durham case and it shows, despite
progress of a kind, far still uncertain areas in psychiatric medi
cine. Durham was a young man who had had a rather lengthy
history of mental instability and trouble with the law. In 1945
when he was 17, he was discharged from the Navy after psychia
tric examination showed that he suffered from a "profound per
sonality disorder which renders him unfit for naval service."
Following that, he was in repeated difficulty. There was a suicide
attempt, and, finally, a finding by a jury in the then Municipal
Court that he was of unsound mind. Sent to St. Elizabeth's Hospi
tal, the federally run mental hospital for the District of Colum
bia, he was diagnosed as suffering from "psychosis, with psycho
pathic personality." A little over a year later he was discharged
from the hospital as recovered, and returned to jail to serve the
balance of a sentence imposed for a violation of the National
Motor Theft Act. A short time later he was conditionally re
leased from jail, but upon violating the conditions, was picked up
as a parole violator. The Parole Board then referred the matter
to the United States District Court for an inquiry into his state
of mental health as the law provided, and again a jury found
him to be of unsound mind. Once more he was back in St.
Elizabeth's. This time the diagnosis was "without mental dis
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order. Psychopathic personality." Released for the third time
in a scant three months, he immediately got into trouble on a

housebreaking charge. Again the question of his competency
was raised but waived by his counsel. The case then proceeded
to trial, the trial judge instructing the jury to apply the Mc-
Naghten rule. Durham was convicted. He appealed.
After pointing up the inadequacies of the McNaghten rule,
which were obvious through the years, and making reference to

the advances over the years in the field of psychiatry, the Appel
late Court suddenly turned to the past and concluded that New

Hampshire back in 1870 was riding the wave of the future, for
it decided:

"The Rule we now hold ... is not unlike that followed by the New
Hampshire Court since 1870 ... It is simply that an accused is not
criminally responsible if his unlawful act was the product of mental
disease or mental defect."

And then it went on to define what it meant by "disease" and
"defect". A disease it characterized as a condition "which is
considered capable of either improving or deteriorating" and a
defect ". . . a condition which is not considered capable of
either improving or deteriorating, and which may be either
congenital or the result of injury or the residual effect of a mental
disease." However, the Court did not completely close the door,
for it was quick to point out that it did not adhere to the New
Hampshire rule alone, lest in its quest for modernity of approach
it would be accused of stepping backward instead of forward.
It hastened to add, throwing in both McNaghten and Chief

Justice Shaw:

"The jury's range of inquiry will not be limited but may include for
example whether an accused who suffered from mental disease or
defect did not know the difference between right and wrong, acted
upon the compulsion of an irresistible impulse or had been deprived
of or lost the power of his will."

The case was hailed as a barrier breaking precedent by certain of
the more avant-garde psychiatrists, especially by those who held
the opinion that all crime was the result of mental illness or
disorder. The Courts elsewhere in the country were unim
pressed, however. They saw nothing in it but confusion.
Learned Hand, one of the greatest American jurists, summed
up perhaps the attitude of American Courts observing in his
lucid and crisp fashion:
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"I have read the opinion [Durham] that you mention and perhaps it
is all that can be said; but frankly it did not seem to me to give us
any guidance that would perceptibly help."

It was a valiant, sincere and painstaking effort, but it over
looked the fact that responsibility for crime cannot be based alone

on either medicine or law, man being the creature he is. It is a
moral question, a fact which the Royal Commission on Capital
Punishment was at pains to point out not too long ago:

"A just and adequate doctrine of criminal responsibility cannot be
founded on legal principles alone. Responsibility is a moral question.
The view of ordinary men and women about the moral account
ability of the insane have been gradually modified by the develop
ment of science. ... In our view the question of responsibility is not
primarily a question of medicine any more than it is a question of
law. It is essentially a moral question with which the law is in
directly concerned and to the solution of which medicine can bring
valuable aid, and it is one which is more appropriately decided by
a jury of ordinary men and women and not by medical or legal
experts."

This is common sense. The average man or woman orders his or
her life on the basis of morality, a term at which some psychia
trists shy, and he or she takes a very dim view of the claim that

all crime is the result of mental illness or disorder, a suggestion
that is advanced with almost dogmatic emphasis by certain psy
chiatrists. For morality is

,

as they say, although they recoil at the
word, but the approved reaction of the community as a whole to

a given form of action. It, therefore, has no basis in any absolutes
and mental activity is but the reaction of the organism as a whole

to its environment.
The public reaction alluded to, however, is not a denial of the
fact that there is undoubtedly a much wider area of irresponsi
bility than has hitherto been suspected, but while psychological
stimulants to human behavior may be many in number, the
mistake is to identify crime itself with mental disorders.

The fact is that men have to be treated and regarded as
normally responsible for their acts, whether good or bad, other

wise the whole edifice would topple. The degree of responsi
bility, however, can be modified by the factual picture presented,
and this is where psychiatry can be of value, particularly in the
field of sanctions or punishment or what to do with the individ
ual after the fact o
f the doing or the commission o
f the crime has

been established.
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For the ordinary individual's reaction when confronted with
some crimes that "there but for the grace of God go I . . ." is a
simple but true rationalization to him, for if a person is not
responsible for his bad acts then he is not responsible for his
good ones either. He does not doubt the solid achievements of
psychiatric medicine in certain fields, but in this he has little
patience with theory and wants to be shown.
He would be the first to admit that there are people who know
right from wrong but who are unable in circumstances to make a
proper evaluation due to their physical or emotional setup, or to
their environment, or to a combination of both, or who lack that
clarity of insight and purpose which the law calls "intent" and
he is willing to allow for it

,

and this attitude is reflected in the
law which allows for it also.
The ordinary man knows, too, that there is no given rationale
or rule that can explain all of the manifestations observed in
disorders of the human personality and that the individual as an
individual is subject to a tremendous variety of pulls and stresses
and influences. As a normal human being he fights them every

day. He knows, also, that he is a free agent. No one has ever
claimed that the law's criterion of criminal responsibility is

perfect, but the presence of mental disease, either medical or
psychological, should not in any way do away with responsibility
for a man's actions except when the condition is such that it is

perfectly plain or can be reasonably demonstrated that responsi
bility should not attach. Yet society must be protected and there
must be sanctions. This does not mean the law is blind or obtuse.
For if man is but an automaton in the sense that he has no
judgment, but merely the victim of environment and the stresses,
strains and pulls within and without himself, with which he is

confronted daily—and has no freedom of choice—then what
would apply to crimes applies also to contracts and other human
acts from the violation of which civil sanctions flow.
The Court many times since the Durham decision has been
forced to go to what it itself has characterized as "great pains to
explain . . . it." In fact, as one judge of the Court has put it,
the Court "while purporting to follow our prior holdings is in
fact departing from them . . ." and is substituting what he char
acterized as "the determinist 'philosophy' for the belief expressed
by Justice Cardozo that all law in Western civilization is 'guided
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by a robust common sense which assumes the freedom of the will
as a working hypothesis in the solution of (legal) problems'."
There is no doubt but that this is what the Court has done, for
in asserting renewed devotion to the Durham rule in one breath
it repudiates it in the next. If judges cannot agree how can it be
expected that juries can understand what is meant. The plain
answer is that they cannot.
The law moves slowly. It waits for the word, if it comes at all,
from those who are constantly engaged in probing and searching
to the end that a more reasonable standard, if not a perfect one, is
found. Meanwhile it will have to work with what it has.
The most celebrated case in which the question of sanity and
responsibility was raised in the District of Columbia prior to
Durham was that arising out of the assassination of President
Garfield by Charles Jules Guiteau, which burst suddenly on
Saturday, July 2, 1881, a typical Washington hot summer day.
The President was going out of town. He was about to take
an early morning train to attend commencement exercises at his
Alma Mater, Williams College, Williamstown, Massachusetts,
this to be followed by a trip through Vermont and New
Hampshire.

Up early, and with breakfast over, he awaited the arrival at the
White House of Secretary Blaine who was to accompany him to
the station of the Baltimore and Ohio, located at that time at
Sixth and B Streets. Upon arriving there and making inquiry of
a police officer as to how much time they had before the train

pulled out, the two men continued their conversation for a while
in their carriage. Presently they got out and went into the station
on the B Street side, passing through what was known as the
ladies' salon. Most of those going north were already aboard, and

there were few people about.

As the President passed through with Blaine into the station
proper, a slender, light-complexioned man of about 40 suddenly
whipped a pistol from his pocket and fired point blank at the
back of the Chief Executive. Garfield did not fall immediately,
but turned almost reflexively, in sort of half surprise. Blaine,
meanwhile, had jumped to one side when again a shot was fired.
This brought the victim down. The assassin, satisfied his deed
was done, dropped his gun on the station floor and bolted for an
exit, with the Secretary of State in pursuit. Sensing his way
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blocked, the gunman reversed his field and ran in the opposite
direction right into the arms of the policeman who only a few
moments before had responded to the presidential inquiry as to
how much time he had before the train pulled out.
Charles Jules Guiteau was a disappointed office seeker. He did
not weigh over 125 pounds and wore a chin whisker and mous
tache in the maner of the day, a revival of which we are presently
experiencing. He had killed the President of the United States,
the second time in less than twenty years that the nation had been
robbed of its Chief Executive by the bullet of an assassin, for
while Garfield lingered on through the summer, he finally suc
cumbed early in September.
A letter found upon Guiteau gave a clue to his motive, his
state of mind, and the man himself. It was addressed to the
White House and dated July 2, 1881. It stated:
"The President's tragic death was a sad necessity, but it will unite the
Republican party, and save the Republic ... I have no ill-will
toward the President. His death was a political necessity. ... I am
a lawyer, a theologian, and a politician. I am a Stalwart of the Stal
warts. . . I am going to the jail."

Another letter found on the street was addressed to General
Sherman :

"I have just shot the President. I shot him several times, as I wished
him to go as easily as possible. His death was a political necessity. I
am a lawyer, theologian, and politician. ... I am going to the jail.
Please order out your troops and take possession of the jail at once."

Both letters were plainly the work of a warped mind.
Garfield dead, Guiteau was indicted for first degree murder
and among the defenses were that he was not guilty by reason of
insanity, and that it "was God's act and not mine. The divine
pressure on me to remove the President was enormous that it
destroyed my free agency, and therefore I am not legally responsi
ble for my act."
The trial began on November 14, 1881, Justice Walter Cox
presiding. It took three days to get a jury, the majority of venire
men called having admitted that they had opinions in the case,
one saying:

"No amount of torture is too great for the prisoner,"

and another:

"No amount of proof can remove my opinion but that the prisoner
should be hung."
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The trial lasted ten weeks, with all the aspects of insanity
examined both pro and con. If it was suspected that here was a
docile, frightened prisoner sitting in the dock with his life the

gamble, both judge and jury and spectators in the courtroom
were disabused at the very beginning. Guiteau put on a per
formance that could only be regarded as the action of a person
violently deranged. True, he was sane enough to sense and to
know he was on trial for his life. Indeed, on several occasions
he tried to act as his own counsel, and only a warning from the

Court that the trial, if necessary, would go on in his absence,

quieted him. Throughout he was alternately quiet and verbose,

explosive and vituperative. He upbraided his counsel, he in
sulted the Court, and finally jumped verbally upon the District

Attorney. It must have been a strange affair in a court of justice,
for when the District Attorney had concluded his opening, show

ing what the Government expected to prove, his statement was

greeted by applause by the spectators. Special seats inside the bar

inclosure were provided for Washington's elite with ladies in

paisley shawls and Gainsborough hats struggling with very un

ladylike behavior for seats of vantage.
The Government called 32 witnesses. Up to this time the
District Attorney had escaped Guiteau's verbal attacks compara
tively unscathed. Then Guiteau leapt upon him with such a

frenzy that that officer demanded the Court reprove the prisoner
for his interruptions. Justice Cox this time did not threaten
Guiteau that he would remove him from the courtroom and let
the trial proceed without him, but confined himself to telling
him with acid in his voice: "You, keep quiet." And then, upon
again being interrupted, told him if there were any further ex
pressions of the same character, he would be gagged. Finally the
case reached the stage where it was the turn of his own counsel to
sum up, and in arguing to the jury that Guiteau was insane, he
left no stone unturned.

"Garfield himself would say," he cried, "let him free. He
cannot be sane." Then in a burst of rhetoric, he cited the case of
Charlotte Corday who stabbed Marat in his bath, and whose
picture could be seen in the Corcoran Gallery of Art, "looking
through the bars with her face, fair it is true, but upon whose
features are stamped the one word 'mad'." Her execution, he
declaimed, "was a blot on the history of France." And he con
tinued, "Hadfield, who had fired on George III, and Lawrence
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who had attempted to kill 'Old Hickory' on the House floor, but
whose pistol had failed to go off, and Oxford who attempted to
take the life of Victoria, all had been released by reason of in
sanity," and the crux of this case for the jury was a simple ques
tion, "Did he know the difference between right and wrong?"
This did not appeal too much to Guiteau. "Reed is a good
fellow," he cried out, "but I would not give a cent a bushel for
his rebuttal. If I could have a talk with that jury I would give
them the right theory."
Finally, Justice Cox, with much misgiving, permitted Guiteau
to read to the jury the speech which he had already given out to
the press. It was a mistake he was to rue. For it was a farrago
delivered in a fashion one moment calm, and the next exultant,

interspersed with the singing of "Rally 'Round the Flag, Boys"
and "John Brown's Body."
In his charge, Justice Cox told the jury:

"The defense of insanity has been so abused as to be brought into
great discredit. Nevertheless, if insanity were established to a degree
necessary, it was a perfect defense for an indictment for murder, and
must be allowed full weight."

And then up came our old friend McNaghten. The question
for the jury to determine, it was told, was what was the condition
of the prisoner's mind at the time when this project (the killing)
was executed?

"If he was sufficiently sane to be responsible, it mattered not what
might have been his condition before or after. Still evidence had been
properly admitted as to his previous and subsequent condition, be
cause it threw light prospectively and retrospectively on his condition
at the time . . .

"A man might believe a course of action to be right and the law might
forbid it as wrong. Nevertheless, he must obey the law and nothing
could save him from the consequences of the violation of the law
except the fact that he was so crazed by disease as to be unable to
comprehend the necessity of obedience . . .

The theory of the Government was that the defendant committed
this homicide in full possession of his faculties and from perfectly
sane motives; that he did the act from revenge, or perhaps from a
morbid desire for notoriety; that he calculated deliberately on being
protected by those who were to be benefitted politically by the death
of the President . . .

"The only safe rule . . . is for the jury to direct its attention to the
one test of criminal responsibility, namely, whether the prisoner
possessed the mental capacity, at the time the act was committed, to
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know that it was wrong; or whether he was deprived of that capacity
by mental disease . . .

"And now, gentlemen, to sum up all I have said to you, if you find
from the whole evidence that, at the time of the commission of the
homicide, the prisoner was laboring under such a defect of his reason
that he was incapable of understanding what he was doing, or of see
ing that it was a wrong thing to do, as, for example, if he were under
the insane delusion that the Almighty had commanded him to do the
act, then he was not in a responsible condition of mind, but was an
object of compassion and should be now acquitted."

It was a model charge, simple in language, accurate in law, and a
perfect example of the practicality of the old rule. The jury
deliberated about 20 minutes the case having gone to it at 4:50
o'clock in the afternoon. A recess was taken by the Court at five
o'clock and when Court was reconvened at five-thirty it was
advised that the jury had already reached a verdict.
It was a weird scene in the old courtroom in the old court
house, and an unusual one. It was a dull, dark November eve
ning and since there was no gas or other means of artificial illumi
nation, candles had to be brought in. The room was crowded
and when the jury announced its verdict—guilty—". . . then the
pent up feelings of the crowd found expression in uproarious
demonstrations of applause and approval . . ."—something
which never would be tolerated today.
Counsel for the defense, however, had one more trick in the
bag. They demanded, as is their right to do, that the jury be
polled, and each when his name was called responded: "Guilty."
When the last juryman resumed his seat Guiteau shouted: 'My
blood will be upon the heads of that jury; don't you forget it."
The law took its usual course, and he was executed.
Poor Guiteau! No question about it but he was legally insane
and should have been found not guilty by reason of insanity.
But what happened certainly cannot be blamed upon Mc-
Naghten. It was the crime itself and the general atmosphere of
both time and circumstance that hurried him to his doom.
Meanwhile the search for a Rule goes on. The answer is cer
tainly not a simple one. Nor is there a reasonable certainty that
it will be found in the immediate future. Today, Durham has
been modified practically out of existence.

In February 1966 the United States Court of Appeals in the
Second Circuit, alluding to the Victorian origin of McNaghten
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"and even the near-universal disdain in which it is held by
present-day psychiatrists," said they "are not by themselves suf
ficient reasons for abandoning the test." And then made the ob
servation:

"At bottom, the determination whether a man is or is not held re
sponsible for his conduct is not a medical but a legal, social or moral
judgment . . ."

and that psychiatrists, much like experts in other fields, merely
furnish the data upon which legal judgment is predicated, and
that:

". . . it is society as a whole, represented by judge or jury, which
decides whether a man with the characteristics described should or
should not be held accountable for his acts. In so deciding, it cannot
be presumed that juries will check their common sense at the court
room door."

And with reference to Durham, the Court was complimentary
in its observation that it entirely eliminated the "right-wrong"
test with its emphasis on the cognitive element. It went on to say,
however, in the cold light of the morning after, (after ten years)
so to speak, and on second thought, that many recognized that
Durham, despite its first blush advantages, possessed serious and
total deficiencies, and of a character that raises as many problems
of causation as those presumably to be found in the straight-
jacket approach of McNaghten and the so-called irresistable im
pulse test. And then it had this to say:

"The most significant criticism of Durham, however, is that it fails to
give the factfinder any standard by which to measure the competency
of the accused. As a result, psychiatrists when testifying that a de
fendant suffered from a 'mental disease or defect' in effect usurped
the jury's function . . ."

and then the Court concludes that the American Law Institute
suggested formula is the more practical although it admits also
that this is not perfect because "perfection is unattainable when
we are dealing with a fluid and evolving science."
Probably the best synthesis of the whole business is by the
Court of Appeals itself some years ago when, addressing itself to
the same subject matter, it had this to say:

"... A complete reconciliation between the medical tests of insanity
and the moral tests of criminal responsibility is impossible. The pur
poses are different; the assumptions behind the two standards are dif
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ferent. For that reason the principal function of a psychiatrist who
testifies on the mental state of an abnormal offender is to inform the
jury of the character of his mental disease. The psychiatrist's moral
judgment reached on the basis of his observations is relevant. But it
cannot bind the jury except within broad limits. To command re
spect criminal law must not offend against the common belief that
men who talk rationally are in most cases morally responsible for
what they do.

"The institution which applies our inherited ideas of moral responsi
bility to individuals prosecuted for crime is a jury of ordinary men.
These men must be told that in order to convict they should have
no reasonable doubt of the defendant's sanity. After they have de
clared by their verdict that they have no such doubt their judgment
should not be disturbed on the ground that it is contrary to expert
psychiatric opinion. Psychiatry offers us no standard for measuring
the validity of the jury's moral judgment as to culpability . . ."

This was said in 1945 and nothing better or more persuasive has
been said since, that alters one jot of it. The Court, however,
chafed with the feeling that Durham as originally decided was
still unsatisfactory as a proper measuring instrument. It has
sought repeatedly to restate and clarify it. What the upshot ulti
mately will be, time and experience alone will tell.
Old Dan McNaghten? He probably doesn't know, or if he
does, doesn't care. It is all over and done with as far as he is
concerned, now so awfully long ago. But one thing is certain.
His ghost still stands athwart the law of criminal responsibility,
casting its long shadow along its battlements. And although we
may cry out like Macbeth of his native Scotland, "Avaunt and
get my sight!" alas, he will not—not yet, anyhow.
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A Miscellany of Men and Things
Things simmered down in the Court somewhat after Pearl
Harbor as the country turned its attention to the prosecution of
World War II. Crime dropped off amazingly and civil business
dwindled, except for Government activities in the enforcement
of regulations of such wartime strictures as the Office of Price
Administration. People had more on their minds than law suits.
There was one case, however, which was heard beginning in
1944 the like of which the Court had never seen in all its history,
nor indeed had any other Court, including the Old Bailey. This
was the so-called "sedition case", a prosecution brought against
29 or so individual defendants accused of conspiracy with officials
of the German Government and the leaders of the NAZI Party,
its purpose being, so it was alleged, to cause insubordination and
disloyalty among members of the armed forces by convincing
them that the American form of Government and its institutions
were not worth defending.

Thirty-five or so organizations were named as participants in
the plot, including such strange groupings as The Knights of the
White Camelia and the German- American Bund.
The Government, apparently taking a lead from the conspiracy
specifications in the trial of the Lincoln conspiracy in which

Jefferson Davis and other high officials were named participants,
included in the charge Hitler, Goebbels, Oswald Mosely, the
leader of the British Fascists, and then wound up with a collec
tion of heterogeneous names that looked as though they had been
taken from the Berlin telephone directory, plus a few as equally
Nordic but more familiar to the American ear and tongue. The
individual defendants were as strange a group as could have
possibly been gathered together even if there had been a deliber
ate attempt to do so.

Thus linked in what was stated to be a common cause, it soon
became evident that while some may have taken German money
and sympathized with the German Reich or had other reasons for
opposing the war, they certainly were not well acquainted with
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each other, if at all. Most of them were without funds, too. In
fact, one of the indicted (a man 82 years of age) died suddenly a
week after the trial started and was found to have but forty cents
in his pocket when discovered in his dilapidated room.
It took a month to select a jury. The trial opened April 17,
1944 with the then Chief Judge presiding. There were almost
as many lawyers as defendants, most of them appointed by the

Court to conduct the defense.
One indictment had been returned in July of 1942. This was
scrapped, however, and a second one obtained in January 1943.
This also went by the board and a third and final one returned a
year later almost to the day.
The trial started out routinely but it soon became apparent
that in the broad sweep of the indictment the Government had
set for itself an impossible task. In its first days the Courtroom
was jammed with representatives of the press, with the public
crowding in and standing in long lines for what promised to be
the most sensational trial, until "Watergate" thirty years later,
which had ever been brought in an American court.
But as the days went on and the business dragged and counsel
haggled, tempers became short and it soon became apparent that
the orderly processes of a trial at law were being completely
disrupted. Not only the public lost interest, but after a while
even defense lawyers absented themselves from the courtroom
for long periods of time, and others engaged in long, drawn out
colloquies and bickerings with the Court.
For over seven and one-half months it went on, with the
Government desperately seeking to "get its case in." The ameni
ties had long since gone by the board, with counsel not only
fighting with the Court but among themselves. Fines for con
tempt of Court became almost the order of the day. Suddenly and
dramatically the trial ended with the unexpected death of the
trial judge.

Discussions about a new trial amounted to just that—discus
sions. The indictment was finally dismissed in March of 1945
and thus the case itself died, too. There were no mourners.

Early in 1945 the Metropolitan Police Department stumbled
upon a mystery which was as unusual as it was gruesome.
An elderly woman of "quality," a graduate of one of the coun
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try's leading women's colleges, who had been retired from teach

ing for many years, suffered an accident in her home. She had
fallen and broken a leg. Missed by her neighbors, the police
were finally called, and upon forcing entrance, found her in
serious condition. Although immediately hospitalized, she died
several days later. Their job done, neighbors and police forgot
the matter.
But then the Court got into the picture, for it developed that
a copy of a will executed by the lady was discovered and filed
with the Register of Wills, and as is not unusual in such circum
stances, a lawyer was appointed collector of such assets of the
estate which might be found.
A search of the two-story brick house in which the deceased
had lived revealed something that nearly took the hair off his
head, for in a coffin resting on two orange crates in a back room
was found the mummified body of a woman who turned out to
be the mother of the deceased and who, it was discovered, had
died in 1913, in St. Louis, Missouri. Continued search revealed
other items besides the body and the original of the will. Among
these were a small bottle bearing the notation that it was the last
medicine given to the mother before her death, a book on animal

ghosts and life in the hereafter, a diploma from a Philadelphia
embalming school, and some miscellaneous paraphernalia which

apparently was used for embalming purposes. Also, the mummi
fied body of a cat, newspaper clippings, some old lace and some
miniature dolls.
The mother's body was in such an excellent state of preserva
tion that it was apparent there had been repeated embalming
over a period of years. But by whom? The answer never was
discovered although it was found the body had been shipped to
Pittsburgh and returned to the District newly embalmed. How
it got into the daughter's home and how it could remain there
all of these years in the back room without being discovered was
a riddle that was never solved. Apparently only one person knew,
and now she was dead.
A strange piece of business, outdoing fiction and lending truth
to the fact that no one knows, in a big city at least, what his
neighbor may be up to.

A few years after this bizarre happening came the sensational
trial of "Axis Sally" for treason. It was the first time in an Ameri
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can court that a woman had gone on trial for her life charged
with the highest of criminal offenses. It was the first time, also,
when a jury was supplied with headphones to listen to retapes of
foreign broadcasts, in this instance broadcasts of this misguided
American over the Reichsfunken, the German national radio,
intended to disrupt the morale of American troops on the fight
ing front. She was found guilty and given a long prison term.
Then in rapid succession came cases involving dereliction in
high places, when a Member of Congress stood at the Bar, the
Garsson brothers, and General Bennett Meyers, interspersed
with the usual run-of-the-mill criminal prosecutions.
There were sensational cases, too, involving Puerto Rican
Nationalists. There were two of these, the first following the
killing of a White House policeman.
In 1950 two Puerto Ricans, Griselio Torresola and Oscar
Collazo, came to the conclusion that something must be done to
bring to the attention of the American people that Puerto Rico
desired its independence. They had several meetings trying to
determine upon a plan as to whether the effort should be made
in Puerto Rico or Washington.
Finally it was decided that Washington should be the place of
action and that an effort should be made to make some sort of a
demonstration. Supplying themselves with pistols they bought a
couple of railroad tickets and set out for the Capital from New
York. Upon arriving they separated, registering at the same hotel
but in separate rooms and under assumed names.
The following day they took a taxi for a sightseeing trip around
the city, the driver pointing out Blair House, telling them the
President was living there while the White House was under
going remodeling and repairs. Dismissing the cab they then went
for a walk, lunched, returned to their hotel, cleaned and oiled
their guns, Torresola showing Collazo how to handle the gun— to
fire it

,

insert and remove the clip. Then they started out on their
venture.

They hailed a cab and were driven to the corner of Pennsyl
vania Avenue and Fifteenth Street, then walked toward Blair
House. The plan was for Collazo to continue west on the north
side of the Avenue while Torresola was to cross it to the south
side and walk west, then re-cross to Blair House, where they were
to meet on its steps.

118

David
Text Box

David
Text Box



The temporary residence of the President is actually two
homes—Blair House and Lee House—on the north side of
Pennsylvania Avenue near the corner of Seventeenth Street, and
at each end of the property were small guard boxes with doors
opening toward the house.
A White House police officer was posted in each box. Officer
Coffelt was in the west box. Collazo, approaching from the east,
passed the guard box on that side of the house and then ran into
a surprise. Standing in front of the main entrance to Blair House
at the foot of the steps was another White House police officer.
His back was towards Collazo, who now took out his gun, pointed
it at the officer's back and pulled the trigger. He had forgotten,
however, to release the safety catch. Quickly releasing it he fired
the gun, the bullet striking the officer in the upper part of his leg.
Simultaneously, Torresola, having re-crossed Pennsylvania
Avenue, approached from the west and fired three shots at Officer
Coffelt, and then turned and fired at the officer whom Collazo
had wounded and at another officer who had been on his way
from Coffelt's box to the alleyway along the western end of Blair
House where there was an entrance to its basement. Officer Cof
felt, mortally wounded, slumped to the street, but not before he
was able to pull his gun and fire at and kill Torresola.
In the meantime the officer whom Collazo had wounded in
the leg spun around quickly and drew his own gun and fired at
Collazo. Two other officers by now had begun firing from the
east guardhouse and Collazo turned and began firing at them,
and having expended his clip, calmly sat down on the steps of
Blair House, removed the empty clip, inserted a new one, and
continued firing until finally an officer's bullet struck him in the
chest.

Tried, he was found guilty of first degree murder but the
sentence was later commuted by President Truman from death
to life imprisonment.
But there was more yet from Puerto Rico. Almost four years
later, in February of 1954, four other natives of the island who
were members of an anti-American political party in that Com
monwealth, also had a meeting in New York City. Their pur
pose, like that of Collazo and Torresola, was to make a demonstra
tion for Puerto Rican independence, again in the District of
Columbia. They arrived in Washington shortly after noon on
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March 1, 1954 and after lunch made their way to the gallery of
the House of Representatives. One of their number was a
woman. Each carried a .38 caliber revolver of German manu
facture, and together, about 90 rounds of ammunition. At about
two-thirty in the afternoon when the House was in full session
the woman arose in the gallery and, waving a Puerto Rican flag,
shouted: "Free Puerto Rico", and then the firing began in
discriminately into the well of the House, she with all of her
companions participating.
In the shooting five Congressmen were wounded, one des
perately, before the demonstrators were finally captured and
disarmed.

Retribution swiftly followed. They were indicted on March 3
on ten counts, the first five of which charged them with assault
with intent to kill. The second five counts accused them with
assault with a dangerous weapon. They pleaded not guilty and,
being without means to employ counsel, four experienced lawyers
of the District of Columbia Bar were appointed to represent
them without compensation, of course, since there were no funds
available for such purpose.
The trial began June 3 and lasted exactly two weeks. On the
five counts charging assault with intent to kill, the woman was
acquitted but her three male companions were found guilty, and
were given five consecutive sentences of from five to fifteen years
on each count (a count being a separate offense). All four were
found guilty of assault with a dangerous weapon, and on these
counts they received long prison terms.

Here again the business of insanity or mental incapacity to
stand trial was raised. This time it took a new tack. There is a
statute which provides that whenever the United States Attorney
has reasonable cause to believe that a person charged with an
offense against the United States "may be presently insane or
otherwise so mentally incompetent as to be unable to understand
the proceedings against him, or to assist in his own defense, he
shall file a motion for judicial determination of such mental com
petency of the accused, setting forth the ground for such belief
with the trial court in which proceedings are pending. Upon
such a motion or upon a similar motion in behalf of the accused,
or upon its own motion, the court shall cause the accused ... to
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be examined as to his mental condition by at least one qualified
psychiatrist who shall report to the court . . ."
An attempt to bring this provision into play was made at the
close of the defendants' case, counsel stating:

". . . it has occurred to us as counsel for these people, for these
defendants, there is probably something mentally wrong with them.

"We are asking the Court at this time to have these people examined
by psychiatrists other than those who (The United States Attorney)
had examined them. Because of the conversation, the testimony on
the witness stand, and what the testimony was, their lack of remorse,
their peculiar attitude towards this entire situation, that I am firmly
convinced there is a strong probability that these people are mentally
unstable."

The trial judge refused, however, to go along with this sugges
tion, and this was cited as error on appeal. It failed.
So the case ended with the convictions undisturbed. It was a
remarkable tribute to the integrity of the Court and the Ameri
can sense of justice. For here were five strangers unable to speak
the language, without means to employ counsel, accused of a
crime which had aroused great public resentment, and yet who
had by direction of the court able and conscientious counsel ap
pointed to defend them. No better observation can be made than
that of the Court of Appeals when it said:

"The patient presiding judge permitted more than ten days to be
consumed in their trial, which, had the situation been less dramatic
could well have been completed in one-half that time."
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Up From The Vasty Deep
In June 1942 the country had been at war with the Axis
Powers a little over six months. Things were neither all good
nor all bad. On June 4 the Navy had won a stunning victory
over the Japanese Fleet at Midway. In Africa, however, in the
Western Desert, Rommel and his Afrika Corps had a British
Army blocked up in Tobruk.
U-boats plied the Western Atlantic and residents of Virginia
Beach had the rare distinction of seeing an attack on surface ships
off their own shore in broad daylight. The whole eastern sea
board was blacked out from Eastport, Maine to the Florida keys,
while automobiles, if they ran at all, did so with dimmed head
lights. In homes, blackout curtains were a necessity. (In war
time Washington they could be had for fifty cents at Kami's.)
In New York City, surrounded as it is by beaches, one could
make a bet that only one in a hundred had ever heard of Amagan-
sett Beach. But those living on Long Island, on its eastern tip,
knew it well, situated as it was on the Atlantic side near Sag
Harbor.
The whole country would hear of it this lovely June month,
for on the thirteenth, in the still and dark of the early morning
hours, a German submarine surfaced and put ashore four men on
its lonely strand.

They wore German Marine uniforms and carried with them
explosives and incendiary mechanisms and other gear. Donning
civilian clothes, they buried their uniforms with the gear and
stepped away into temporary anonymity while the surrounding
countryside and the big city still slept the sleep of the untroubled
and secure.

On the seventeenth of June several hundred miles to the south
on another beach southeast of Jacksonville, Florida, at Ponte
Vedra there was a repeat performance. Four men were put
ashore similarly accoutred from a submarine.

All eight had been trained in special sabotage schools by the
German High Command. All had lived at one time or another
in the United States, and all spoke English. But theirs was an
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ill-starred expedition, for all were picked up not too long after
their surreptitious arrival, some in New York, some in Chicago,
by the Federal Bureau of Investigation and turned over to the

military authorities, charged with violation of the Articles of
War.
Now Amagansett Beach was a part of the Eastern Sea Frontier
and Ponte Vedra the Gulf Sea Frontier, both within the Eastern
Defense Command of the United States Army. As Commander-
in-Chief, therefore, the President immediately convened a Mili
tary Commission to try the intruders charged as they were with
violating the Articles of War and the laws of war.
Aliens and enemies though they were, eminent counsel were
appointed to represent them. No stone was left unturned in their
defense, and while the Commission proceeded with their trial
which was being held in Washington, application was made to
the United States District Court for the District of Columbia for
habeas corpus, based on the ground that the proceedings were

illegal and not in compliance with the laws and Constitution of
the United States.. The motion was argued at length, considered,
and denied, by Judge James W. Morris. Appeal was immediately
taken but before any action was taken by the appellate court and
because it was a matter of great and immediate moment, the
Supreme Court of the United States was convened in Special
Term and the case went immediately before it

,

Commission rec
ord and all, since that body had proceeded to finish its hearing of
the case, found the defendants guilty and had sentenced them to
death.

The High Court affirmed Judge Morris's action, holding that
the Commission was lawfully constituted, that petitioners were
lawfully before it

,

had not shown cause for being discharged
upon writ of habeas corpus and the finding and judgment of the
Commission were left standing. The matter then took its in
exorable and ultimate course—the men were executed.
Amagansett and Ponte Vedra? They had returned to their
hitherto anonymity and on many a June day since and for many
more to come, children continue to play on their shining sands
and cavort in their foam flecked waters under blue skies and the
warming summer sun ... all unknowing that there for a mo
ment History paused and pointed its moving finger for just one
blinding moment that will be remembered as long as the Re
public stands and the Court in Washington still lives.
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The Twilight of the Gods
Curiosity killed the cat. That may or may not be true, but
what we do know is that curiosity as a human characteristic can
at times be productive of either great good or evil.

Early in the morning of September 12, 1862 McClellan's Army
of the Potomac marched into Frederick, then a sleepy Maryland
town surrounded by orchards and meadows and deeply wooded
hills, hard on the heels of Wade Hampton's departing Con
federate cavalry. He was rushing north to meet Lee's Army,
somewhere, so it was thought by the Union commander, behind
the long, rolling range called South Mountain.
As the troops moved up, a skirmish line of the 27th Indiana
was thrown out for the purpose of reconnoitering the nearby
countryside. They had not been at it very long when a courier
rode up from the rear and the men were ordered to stack arms
and take a break. They welcomed it

,

of course, and immediately
moved into a neighboring meadow the condition of which evi
denced the fact that not long before it had been similarly occu

pied by Confederate forces. As the men lounged, talking in small
groups, each taking advantage of the respite in his own way, one,
casually looking around him, saw something in the litter which
he concluded at first was trash, then decided it was an envelope.
He moved over and picked it up from the tumbled grass, and
when he opened it and looked inside he found a white paper
carelessly wrapped around three cigars. Upon a more careful
examination it appeared he had stumbled on Lee's Order No.
191, showing the planned disposition of his Army to meet
McClellan's advance!
The soldier sensed immediately he had found something of
value and showing it to a companion they noted the heading
"Army of Northern Virginia" and the names D. H. Hill, and
McLaws. They were convinced, then, that it was important, and
immediately passed their find on to their captain and in no time

it reached McClellan himself. He was jubilant. He had Lee at
last! And had he taken immediate advantage of the information
thus conveyed, the war could have been ended in that year of
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1862. But, as was his wont, he dawdled and delayed, and the
chance was lost. So what curiosity and happenstance had put
into his hands he failed to utilize, and the war went on for almost
three more years.
Curiosity played another fateful part in the history of the

country a little over 100 years later when in the early morning
hours of June 17, 1972 a watchman, making his rounds at an
apartment, office and hotel complex in the Capital City near the
Kennedy Center for the Performing Arts in the section of the
city known to old Washingtonians as Foggy Bottom, noticed that
the lock on a door he was checking had been taped. It puzzled
him, but then he concluded some workman had been careless.
He removed the tape and secured the door and proceeded across
the street to a restaurant for a coffee break. Still curious about
what he had stumbled on, when he returned for another check
he again found the same lock had been retaped in the same
fashion as before. This time he did not hesitate but called the
police, and the following day the city and country knew that the
Watergate offices of the Democratic National Committee had
been broken into and that a number of individuals had been
arrested, literally caught in the act.
The burglary at first was regarded as so. l:e wild caper dreamed
up by someone exposed to too much television melodrama. The
situation became more serious, however, when the identities of
the burglars became known and it was revealed that among them
was one who had close contacts with C.R.E.E.P., as it was fa
miliarly referred to, the Committee for the Reelection of the
President. Indictments followed in the usual course and the
case was set down for trial, a trial which on the surface appeared
nothing more than a routine criminal proceeding of a petty
character. Chief Judge Sirica presided, a veteran himself of the
trial arena and wise in the motives and ways of men, and as it
proceeded he began to sense and feel that there appeared to be
more to the case than manifested itself on the surface. His curi
osity aroused, he began to ask a few questions of the defendants.

Finally, a letter from one of the defendants addressed to the
Judge opened the door, and the White House, hitherto remote,
and the Executive himself, were drawn into the rapidly develop
ing picture. The curious media became more curious.
In the meantime a specially appointed senatorial committee
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charged to investigate campaign election methods began to func
tion, and had its curiosity piqued when a simple question
brought forth more than a simple response which took the door
off its hinges, and suddenly
"Upon the lime-lit stage of the most famous of the nations, before
an audience of all the world . . ." *

a drama the like of which had not been seen before in the history
of the country was played out.

"The actors were men of the highest ability, men of learning and
eloquence, men of repute and power; men who proclaimed the
noblest sentiments, who lived in the public eye; men who directed
armies, diplomacy and finance. It was a terrible society, grimly
polished, loaded with explosives, trellised with live electric
wires . . ." 2

This was "Watergate," which astonished and shocked the coun
try, astounded the world and brought a President down. It was
the twilight of the gods.
As far as the Court was concerned, it also raised a constitutional
question that had been raised only once before, early in the
history of the country, and never definitively settled, this in the
celebrated Burr case.
In 1807 Aaron Burr, a former Vice President of the United
States and the man who had killed Alexander Hamilton, was
arrested and charged with treason, the purport of which was to
involve the United States in a war with Spain and thereby sepa
rate the southern part of the United States from the Union.
Chief Justice Marshall presided as trial judge in Richmond. In
the course of the proceedings, Burr requested that the Court issue
a subpoena duces tecum, that is

,

an order with a penalty attached
in case of refusal, to a witness not only to come to Court but to
bring with him certain requested paper or papers material to the
defense. The witness to whom Burr asked that this subpoena be
directed was Thomas Jefferson, President of the United States,
and it called for the production of a letter written by General
Wilkinson, the Military Commander at New Orleans, to the
President. The United States Attorney immediately informed
the President of the situation, and Jefferson directed that officer
to oppose the issuance of the subpoena by every legal means

i Great Contemporaries (Clemenceau), by Winston S
. Churchill, George Putnam's

Sons. New York, 1937, p. 267.

2 Idem.
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including that of the claim of privilege. But while the subpoena
issued, the letter itself was never produced in Court although
Wilkinson appeared and testified, and Jefferson said he had sent
a copy of the paper in question to the United States Attorney.
One hundred and sixty-six years later the same question of
privilege upon the part of the President of the United States
came up in the cases arising out of Watergate.
Following in the wake of indictments alleging violations of
federal statutes by certain staff members of the White House and
political supporters of the President, the Special Prosecutor filed
a motion for a subpoena duces tecum in order to have produced
before trial certain tapes and documents involving identified
conversations and meetings between the Chief Executive and
others. The President responded to the challenge by claiming
executive privilege and filed a motion to quash the subpoena.
Chief Judge Sirica, after treating the summoned material as
presumably privileged at least on its face, came to the conclusion
that the Special Prosecutor had made a sufficient showing in the
circumstances and therefore entered an order denying the motion
to quash. He stayed the execution of the order, however, giving
the Executive an opportunity for review which he immediately
sought in the Court of Appeals. The Special Prosecutor, bypass
ing the Court of Appeals, filed a petition in the Supreme Court
to have that court itself hear the matter immediately, which it
did. The Supreme Court heard the petition and denied the
President's claim of absolute privilege.
Thus the Court became the crucible in which an important
constitutional question, long left unsettled, was finally resolved
and laid to rest.

THE COURT HOUSE

By Justice Wendell Phillips Stafford

Retired Justice of the

Supreme Court of the District of Columbia

This is that theater the muse loves best,
All dramas ever dreamed are acted here,
The roles are done in earnest, none in jest,
Hero and dupe and villain all appear.
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Here falsehood skulks behind an honest mask,
And witless truth lets fall a saving word,
As the blind goddess tends her patient task,
And in the hush the shears of fate are heard.

Here the slow-shod avengers keep their date;
Here innocence uncoils her snow-white bloom;
From here the untrapped swindle walks elate,
And stolid murder goes to meet his doom.

O stage more stark than ever Shakespeare knew,
What peacock playhouse will contend with you?
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Potpourri
In 1952 the Court moved into new quarters, a building dedi
cated by President Truman on June 7, 1950, the day the Korean
War began. The architecture of the new structure falls into no
classic pattern, relying as it does upon symmetry of line and func
tional adaptability. It is really a homely building, occupying the
entire square bounded by John Marshall Place on the west, C.
Street on the north, Third Street on the east and Constitution
Avenue on the south and is but a stone's throw from the Capitol.
Set back deeply from the public way it really looks somewhat
impressive when viewed from Constitution Avenue. It contains,
in addition to adequate trial courtrooms, a ceremonial court
room of great size. The fifth floor was designed and set aside for
the Court of Appeals. All of the courtrooms are arranged so as
to be readily adaptable for either criminal or civil trials. There
are no windows in them, light being supplied by means of con
cealed cove lighting to reduce glare, quite an improvement from
the night the jury returned its verdict in the Guiteau case
when there was not even a gas light in the courtroom and candles
had to be provided. The building is air conditioned and every
means has been and continues to be made for the comfort of

jurors, and every precaution taken for the handling of prisoners.
The building contains three large law libraries, one reserved for
the use of the judges, another the Bar library, and the third in
the quarters provided for the United States Attorney and staff.
The origins and individual backgrounds of the judges even
today indicate the national character of the Court.
With its complement of fifteen judges, and the senior (or re

tired) judges who remain actively sitting, the Court is one of the
busiest in the country, either State or Federal. The courthouse
is now but one of scores of newer buildings in what is rapidly
becoming one of the world's most beautiful cities. The dream
of L'Enfant is slowly coming true—for Washington has rapidly
become a city of wide streets and avenues and beautiful parks,
and is the crossroads of the world. It has come a long way from
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the village of Jefferson's and Cranch's day when the Treasury
Building, the White House and the unfinished Capitol were all
that the young Republic had to show. Today the world's leaders
beat a path to Mr. Jefferson's White House—renewed and
refurbished —and where even the fall of a teacup may have re
verberations of world wide character.
Planes of the supersonic age zoom overhead and the business
of the Court goes on, increasing as it has with the District's
growth in population and the city itself a world capital.
Standing facing the Avenue of the Presidents between the

Capitol and the White House, the Court itself points up graphi
cally the constitutional tripartite division of the Government, its
very presence lending substance to what every schoolboy ought to
know, that it is the function of the Congress to make the laws,
the Executive to proclaim and uphold them, and the Courts to
interpret, and that each is to keep out of the other's back yard
so to speak, or as Cranch so tersely put it:

"It is a tribunal to which is entrusted originally . . . the execution
of those laws which protect the personal liberty and property not only
of the citizens of the District but all of the officers of the Government,
from the highest to the lowest, residing therein, and to the Members
of both Houses of Congress and all citizens of the United States visit
ing this neutral ground, the common domain of the United States."
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The Bench, Past and Present
Chronological List of Judges

Judges of the Circuit Court of the District of Columbia

Name State

Thomas Johnson Maryland
William Kilty Maryland
William Cranch Massachusetts

James M. Marshall Virginia
Nicholas Fitzhugh Virginia
Allen B. Duckett Maryland
Buckner Thruston Kentucky
James S. Morsell Maryland
James Dunlop D.C.
William M. Merrick Maryland

Criminal Court
Thomas F. Mason Virginia
James Dunlop D.C.
Thomas Hartley Crawford Pennsylvania

Term

1801-1801
1801-1806
1801-1855
1801-1803
1803-1814
1805-1809
1809-1845
1815-1863
1845-1863
1855-1863

1838-1838
1838-1845
1845-1863

C.J.
CJ.
C.J. 1806-1855

C.J. 1855-1863

Judges of the United States District Court for the
District of Columbia

Name State Term as Active Judge
•David K. Cartter Ohio 1863-1887 C.J.
George P. Fisher Delaware 1863-1870
Abram Olin New York 1863-1879
•Andrew Wylie Pennsylvania 1863-1885
•David C. Humphreys Alabama 1870-1879
•Arthur MacArthur Wisconsin 1870-1887
Alexander B. Hagner Maryland 1879-1903
Walter S. Cox D.C. 1879-1899
Charles P. James Ohio 1879-1892
William M. Merrick Maryland 1885-1889
Martin V. Montgomery Michigan 1887-1892
Edward F. Bingham Ohio 1887-1903 C.J.
Andrew C. Bradley D.C. 1889-1902
Louis E. McComas Maryland 1892-1899
Charles C. Cole Maine 1893-1901
Harry M. Clabaugh Maryland 1899-1914 C.J. 1903-1914
Job Barnard D.C. 1899-1914
Thomas H. Anderson Ohio 1901-1916
Ashley M. Gould Maryland 1902-1921

feter C. Pritchard North Carolina 1903-1904
Daniel Thew Wright Ohio 1903-1914
Wendell P. Stafford Vermont 1904-1931

J. Harry Covington Maryland 1914-1918 C.J.
Walter L. McCoy New Jersey 1914-1929 CJ. 1918-1929
Frederick L. Siddons D.C. 1915-1931
William Hitz D.C. 1916-1931
Thomas Jennings Bailey Tennessee 1918-1950
Adolph A. Hoehling, Jr Maryland 1921-1927
Peyton Gordon D.C. 1928-1941
Alfred A. Wheat New York 1929-1930 CJ. 1930-1941
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Same

Jesse C. Adkins
Oscar R. Luhring ....
Joseph W. Cox
James M. Proctor ....
F. Dickinson Letts ....
Daniel W. O'Donoghue
Bolitha J. Laws
T. Alan Coldsborough
James W. Morris
David A. Pine
tMatthew F. McGuire (S)
Edward C. Eicher
Henry A. Schweinhaut.
Alexander Holtzoff ....
Richmond B. Keech . . .
+Edward M. Curran (S).
Edward Allen Tamm . .

Charles F. McLaughlin
James R. Kirkland
i liurriita Shelton Matthews
Walter M. Bastian
tLuther W. Youngdahl
Joseph C. McGarraghy
tjohn J. Sirica ,

tGeorge L. Hart, Jr.
Leonard P. Walsh . .
tWilliam B. Jones
Spottswood W. Robinson
tHoward F. Corcoran . . .
tOliver Casch
tWilliam B. Bryant
tJohn Lewis Smith, Jr. .
tAubrey E. Robinson, Jr.
tjoseph C. Waddy
tGerhard R. Gesell
tjohn H. Pratt
tjune L. Green
tBarrington D. Parker .
tCharles R. Richey ....
tThomas A. Flannery . .

<S)

iS,

III

State

. . D.C.

. . Indiana

. . D.C.

..DC.

. . Iowa

. . D.C.

. . D.C.

. . Maryland

. . Florida
. . D.C.
. .Massachusetts
. . Iowa
. . D.C.
. . D.C.
. . D.C.
. . D.C.
. . D.C.
. . Nebraska
. . Delaware
. . D.C.
. . D.C.
. . Minnesota
. . D.C.
. . D.C.
. . D.C.
. . D.C.
. . Maryland
. . Virgina
. . Maryland
. . D.C.
. . D.C.
. . D.C.
. . D.C.
. . D.C.
. . D.C.
. . Maryland
. . Maryland
. . D.C.
. . Maryland
. . D.C.

C.J.

C.J.

C.J.
C.J.
C.J.

C.J.
c.J

1958-1959

1945-1958

1959-1961
1961-1966

1966-1966
1966-1971

Term as Active Judge
1930-1946
1930-1944
1930-1939
1931-1948
1931-1961
1931-1946
1938-1958
1939-1951
1939-1960
1940-1965
1941-1966
1942-1944
1945-1956
1945-1967
1946-1966
1946-1971
1948-1965
1949-1964
1949-1958
1949-1968
1950-1954
1951-1966
1954-1967
1957-
1958-
1959-1971
1962-
1964-1966
1965-
1965-
1965-
1966-
1966-
1967-
1968-
1968-
1968-
1970-
1971-
1971-

C.J.
C.J.
1971-1974
1974-1975

C.J. 1975-

* Designates members of the Centennial Court of 1876.
t Designates members of the Bicentennial Court of 1976.
(S) Designates those serving as Senior Judges as of February, 1976.

-
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Addenda

Many reforms also have been sponsored over the years all de

signed to speed the disposition of cases. One of the most im

portant was the creation in 1959 of the Office of Pretrial Ex
aminer, an official appointed by the Court who would conduct

pretrials, i.e., conferences with counsel representing both sides
of the case designed to narrow issues and thus either dispose of
the case by settlement or shorten the trial time. New and strange
although it was to the Bar in the beginning, it became a great
success. It was modeled on a similar practice in the British
Courts for nearly 100 years. Later, when the Office of U. S.
Commissioner was abolished in the federal courts generally
throughout the country, the idea and practice thus germinated
and widened in function was confided to the responsibility of a
new official, the U. S. Magistrate, with still broader powers and

jurisdiction. So what began as an experiment and a novelty and
had worked out so well has now become a commonplace and a

necessity, and a successful adjunct to the administration of justice

throughout the country. The first and only Pretrial Examiner
was John J. Finn, and his deputy was Elizabeth Bunten.
Also, for many years, until the Reform Act of 1970, the Court
had a Motions Commissioner, a very important functionary
whose efforts were devoted to making recommendations in all
ex parte matters, particularly motions. The officers covering the
span of this Office were:

George S. Naphen 1937-1940
A. Leckie Cox 1940-1943
Robert M. Stearns 1943-1947
Marcellina Hummer 1947-1973

No story of the Court would be complete without mention of
its Clerks and Marshals.

The Clerks over the years have been distinctive individuals in
their own right. One of its first was General Uriah Forrest,
veteran of the Revolutionary War. After the Court's reorganiza
tion in 1863 as the Supreme Court of the District of Columbia,
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the redoubtable Return Jonathan Meigs became Clerk. He
served 28 years and reportedly turned down an appointment to
the Supreme Court rather than give up the post he was to occupy
for so many years. His acquaintance was wide; he was a Clerk of
"the old school" and the Court was his life. Young lawyers were
his especial care. The present Clerk of Court is only its 1 1th.
Among the Marshals of the District of Columbia, Ward
Lamon, Lincoln's former law partner and biographer, served
during the turbulent years of the Civil War when the individual
occupying that post was more of a functionary than today.

Clerks

Uriah Forrest 1801-1805
William Brent 1805-1848

John A. Smith 1848-1863
Return Jonathan Meigs 1863-1891

John R. Young 189 1-1 920
Morgan H. Beach 1920-1925
Frank E. Cunningham 1926-1936
Charles E. Stewart 1936-1947
Harry M. Hull 1947-1965
Robert M. Stearns 1965-1970

James F. Davey 1970-

Marshals

Daniel C. Brent
Washington Boyd
Tench Ringgold
Henry Ashton
Alexander Hunter
Robert Wallace
Richard Wallach
Jonah D. Hoover
William Selden
Ward H. Lamon
D. S. Gooding
Alexander Sharp
Frederick Douglass
Charles E. Henry
Clayton McMichael
Albert A. Wilson
Daniel M. Ransdell
Albert A. Wilson
Aulick Palmer
Maurice Splain
Edgar C. Snyder
John B. Colpoys
C. Michael Kearney

1801-1808
1808-1818
1818-1831
1831-1834
1834-1848
1848-1850
1850-1853
1853-1858
1858-1861
1861-1866
1866-1869
1869-1877
1877-1881
1881-1882
1882-1885
1885-1889
1889-1894
1894-1898
1898-1914
1914-1922
1922-1934
1934-1944
1944-1945
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W. Bruce Matthews 1945-1954
Carlton G. Beall 1954-1958
Charles H. Ward, Jr. 1958-1960
Dudley G. Skinker 1960-1961

James J. P. McShane 1961-1962
Luke C. Moore 1962-1969
Clarence A. Butler 1969-1969
Anthony E. Papa 1969-1973

James F. Palmer 1973-1973
George K. McKinney 1973-

Registers of Wills

John Hewitt qualified April 14, 1801
James H. Blake qualified July 25, 1818
Henry C. Neale qualified August 27, 1819
Edward N. Roach qualified April 12, 1836
Moses Kelly qualified October 17, 1861
Zenas C. Robbins qualified August 12, 1862

James R. O'Beirne qualified November 6, 1866
Amos Webster qualified April 16, 1869
Hiram J. Ramsdell qualified July 22, 1881
Dorsey Clagett qualified August 23, 1886
Levi P. Wright qualified September 1, 1890

J. Nota McGill qualified September 4, 1895
Louis A. Dent qualified October 9, 1899

James Tanner qualified April 1, 1904
Theodore L. Cogswell qualified October 3, 1927
Victor S. Mersch qualified December 14, 1942
Theodore L. Cogswell qualified March 28, 1946
Peter J. McLaughlin qualified August 1, 1966
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The United States Judges for the

District of Columbia Circuit

The Circuit Justice:
The Chief Justice of the United States, Fred M. Vinson

The United States Court of Appeals

The Chief Judge, Harold M. Stephens

The Circuit Judges:
henry white edgerton
bennett champ clark
e. barrett prettyman
wilbur k. miller
james m. proctor
david l. bazelon
charles fahy
george t. washington

D. LAWRENCE GRONER, Retired

The United States District Court
The Chief Judge, Bolitha J. Laws
The District Judges:

THOMAS JENNINGS BAILEY
F. DICKINSON LETTS
T. ALAN GOLDSBOROUGH

JAMES W. MORRIS
DAVID A. PINE
MATTHEW F. MC GUIRE
HENRY A. SCHWEINHAUT
ALEXANDER HOLTZOFF
RICHMOND B. KEECH
EDWARD M. CURRAN

EDWARD A. TAMM
CHARLES F. MC LAUGHLIN

JAMES R. KIRKLAND
BURNITA SHELTON MATTHEWS
jesse c. adkins, Retired
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Music by

THE UNITED STATES MARINE BAND

Major William Santelmann, Director
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Program of Ceremonies

Harold M. Stephens

CHIEF JUDGE OF THE UNITED STATES COURT OF APPEALS

FOR THE DISTRICT OF COLUMBIA CIRCUIT

PRESIDING

Invocation

The Reverend Joseph Moran

Address and Introductions
The Presiding Officer

Address on behalf of the District of Columbia Bar
Walter C. Clephane

Address on behalf of the Judiciary
Bolitha J. Laws, Chief Judge of the
United States District Court for the

District of Columbia

Address by the President of the United States

Laying of the Cornerstone

Benediction

The Reverend Ariel Nathaniel Warner
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Articles Placed in the Cornerstone

Photograph of the President of the United States.

Photograph of the Vice President of the United States.

Photograph of the Chief Justice of the United States.

Photograph of the Speaker of the House of Representatives.

Photograph of the Judges of the United States Court of Appeals
for the District of Columbia Circuit, 1950.

Photograph of the Judges of the United States District Court
for the District of Columbia, 1950.
Copy of the plans of the new courthouse.

Photograph of the model of the new courthouse.

A metallic sheet inscribed with the names of the past and
present judges of the United States Courts of the District
of Columbia.

A metallic sheet supplied by the Bar Association of the District
of Columbia and inscribed with the names of its past
presidents.

A metallic sheet supplied by the Federal Bar Association and
inscribed with the names of its past presidents.

A metallic sheet supplied by the Washington Bar Association
of the District of Columbia and inscribed with the names of
its past presidents.

A metallic sheet supplied by the Women's Bar Association of
the District of Columbia and inscribed with the names of its

past presidents.

A copy of each of the special courthouse editions, dated June
27, 1950, of the following newspapers:
The Washington Daily News.
The Washington Evening Star.
The Washington Law Reporter.
The Washington Post.
The Washington Times-Herald.

A copy of this program.
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A copy of the invitation to the ceremonies.

A copy of each of the addresses at the ceremonies.
A copy of the architect's plans for the arrangements of seats
and stands for the ceremonies.

A copy of the latest volume of reports of decisions of the
United States Court of Appeals for the District of Columbia
Circuit.

Reports of recent decisions of the United States District Court
for the District of Columbia.

A replica of the Seal of the United States Court of Appeals.
A replica of the Seal of the United States District Court.

The current Congressional Directory of the 8ist Congress, 2d
Session.

A copy of the Report of the Judicial Conference of the United
States, 1949, and the Annual Report of the Director of the
Administrative Office of the United States Courts, 1949.
Two editions of the history of the United States courts of the
District of Columbia and the present District Courthouse
entitled "The Courthouse of the District of Columbia," the
first by F. Regis Noel and Margaret Brent Downing covering
the period from 1800 to 1920 A. D., and the second a con
tinuation until 1939 A. D. by F. Regis Noel.

Copies of legislative documents in reference to the new Court
house :

Act of May 29, 1947 (Public Law 8o, 80th Congress)
authorizing the acquisition of the site and the prepara

tion of plans for the new courthouse.

Act of May 14, 1948 (Public Law 527, 80th Congress)
authorizing the construction of the new courthouse.

Act of July 30, 1947 (Public Law 271, 80th Congress)
making an appropriation for the site and plans for the
new courthouse.

Act of June 25, 1948 (Public Law 785, 80th Congress)
making an appropriation for the construction of the
new courthouse.
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Act of August 24, 1949 (Public Law 266, 81st Congress)
making an appropriation for the construction of the
new courthouse.

S. 2412, 79th Congress, by Mr. Andrews, to provide for
plans and a site for the new courthouse.

H. R. 6917, 79th Congress, by Mr. Lanham, to provide
for plans and a site for the new courthouse.

S. 450, 80th Congress, by Mr. Revercomb, to provide for
plans, a site, and construction of the new courthouse.

S. 2284, 80th Congress, by Mr. Cain, to provide for the
construction of the new courthouse.

H. R. 3029, 80th Congress, by Mr. Dondero, to provide
for plans and a site for the new courthouse.

H. R. 5963, 80th Congress, by Mr. Dondero, to authorize
construction of the new courthouse.

Silver replica of the seal of the National Capital Sesquicen-
tennial Commission.

A block of the first edition of the special United States Postage
Stamp issued in June 1950 to commemorate the National

Capital Sesquicentennial.

The Holy Bible.
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Committee of the Bar of the District of Columbia

Appointed to Assist in Arrangements

for the Ceremonies

For the Bar Association of the District of Columbia:

John L. Laskey
Preston C. King, Jr.
John J. Wilson

For the Federal Bar Association:

James E. Palmer, Jr.

For the Junior Bar of the District of Columbia:

John L. Grabber

For the Washington Bar Association of the District of
Columbia:
Leroy H. McKinney

For the Women's Bar Association of the District of Columbia:
Olive G. Faircloth
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Inscription on the Trowel

THIS TROWEL WAS USED BY THE PRESIDENT OF THE UNITED

STATES IN LAYING THE CORNERSTONE OF THE UNrTED STATES

COURTHOUSE FOR THE DISTRICT OF COLUMBIA ON JUNE
THE TWENTY-SEVENTH, NINETEEN HUNDRED AND FIFTY.

The trowel is presented by the Bar Association of the District

of Columbia in honor of its former presidents (i8yi— ig^o).

It is of antique silver and has a handle of aged yellow
pine from the present building of the United

States District Court for the District of
Columbia, dating about 18J2.
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