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THE HISTORICAL SOCIETY REACHES
OUT TO COMMUNITY YOUTH
Mock Court Program
Should a high school student be disciplined for
creating a blog on which another student posted
derogatory remarks about teachers? Should a
principal who didn’t believe students when they
told him they weren’t planning to vandalize a
rival school’s mascot be able to check their cell phones and passwords and
then use information found there to argue against them at a hearing and
then suspend them from school? These were the two cases concerning First
and Fourth Amendment and due process issues that high school students
argued at the Historical Society’s twelfth Mock Court Program on March
10. Chief Judge Merrick Garland (pictured left with outstanding advocate
Erica Dugue, School Without Walls) welcomed the 170 participating
students – the Program’s largest turn-out yet. Each student then stood
before a judge in a federal courtroom and presented best-case
arguments. After the arguments, each student received a certificate of
participation, and the most outstanding advocates were named. Chief Judge
Beryl Howell closed the session, praising the students from Maret, McKinley
Tech, School Without Walls, and Woodson for their outstanding advocacy.
She also thanked the over 30 volunteer lawyers who coached the students
in their schools in the weeks preceding the Program The morning ended
with a pizza and hot dog lunch in the Atrium for the students, mentors, and
judges. Special thanks to Society Board member James E. Rocap III, Chair of
the Mock Court event, for masterfully planning and overseeing every aspect
of the program. Read more and take a look at some of the student
lawyers and others involved in the program.

Tinker
Program
In a packed
courtroom in
the federal
courthouse on
March 22,
2017, about
70 D.C. high school students were introduced to the federal court system
and the challenges judges face in deciding how to rule on complicated
issues. After a discussion about the free speech rights of high school
students and an introduction to the arguments presented before the U.S.
Supreme Court in the landmark case of Tinker v. Des Moines Independent

Community School District, the students watched two law clerks re-enact
the oral arguments previously presented to the Supreme Court before a
panel of three federal judges, who then read excerpts of the actual decision
from the bench. A series of activities followed, including a lively questionand-answer session with the judges about the isses raised and the role of
courts and lawyers. The students were from Ballou, Dunbar, and Roosevelt
High Schools and E.L. Haynes Public Charter School (pictured above). Judges
David Tatel, Sri Srinivasan and Ketanji Brown Jackson presided, and Steven
Seigel and Andrew Rohrbach, law clerks to Judge Tatel, presented
arguments to the panel. We thank Andrea Ferster, Society Board member,
for expertly planning the Tinker event. See photos.

A COMPELLING DIALOGUE: In re
Judith Miller - National Security
and the Reporter’s Privilege
On February 14, 2017, the Society
sponsored a program to explore the
common-law basis for a reporter’s

privilege and how best to strike the balance between the public’s right to
know and the Government’s need to secure information in the national
interest. The program began with remarks by Professor David Pozen of
Columbia Law School. He provided the historical background to the case in
which New York Times reporter Judith Miller refused to comply with a grand
jury subpoena that sought access to documents and testimony related to
conversations she had had with a confidential source. Professor Pozen also
highlighted the unusual nature of this case – unlike the paradigm situation
where a reporter seeks to protect the identity of a low-level whistleblower
regarding government corruption, this case involved the strategic leaking of
information by high-level government officials in an apparent effort to
discredit a low-level government official.
Once the stage was set, the program moved to a reenactment of the
argument before the D.C. Circuit. Laura R. Handman of Davis Wright
Tremaine LLP presented the case on behalf of Judith Miller, arguing that the
court should recognize a federal common-law reporter’s privilege to protect
the confidentiality of her sources. Amy Jeffress of Arnold & Porter Kaye
Scholer LLP argued the case for the Government, stressing that the
Supreme Court had already rejected such a privilege in Branzburg v. Hayes,
408 U.S. 665 (1972), and that lower federal courts are not empowered to
create new privileges. The advocates argued their positions to Judge David
S. Tatel and Senior Judge David B. Sentelle, two of the original panelists who
heard the case in 2004.
Following the reenactment, former Deputy Attorney General James M. Cole,
now with Sidley Austin LLP, joined Professor Pozen, Ms. Handman, and Ms.
Jeffress on a panel to discuss the broader implications of the case and the
relationship between the press and the government. Moderator Stuart S.
Taylor, Jr., challenged the panel to consider how best to think about a
reporter’s privilege now that anyone with a Twitter account may qualify as a
journalist. The panel also explored the benefits of the Department of
Justice’s current policy to restrict the ability of prosecutors to compel
reporters and media outlets to disclose information as well as the
drawbacks of having such a policy reflected only in internal guidance as
opposed to a federal statute.
View the full program videotaped by the Federal Judical Center.
[Picture courtesy of Ann Wilkins, D.C Circuit]

BEHIND THE CURTAIN: TWO REVEALING
NEW ORAL HISTORIES

Judge James Robertson
“Light reading” is not the way one normally
thinks of oral histories, but Judge James
Robertson (pictured right) delivers just that. His
oral history moves casually through his early life,
Naval service, two stints at what is now
WilmerHale, the Lawyers’ Committee for Civil
Rights, President of the D.C. Bar, federal district
judge, and, after leaving the bench, mediator. It
is chock-full of vivid anecdotes. Incensed at the
arrest of anti-war demonstrators during the Vietnam War, Robertson rushes
from his office at Wilmer, Cutler and Pickering to the jail, but Lloyd Cutler is
there already organizing the volunteer lawyers. Robertson became bored
with the big, seemingly endless cases at the firm, “So I quit.” He is at his
best in giving the reader a peek into what it is like to be a federal judge.
While some liken judges to umpires calling balls and strikes, Robertson
notes, “Nobody ever tells an Article III judge how to do anything.” He talks
about collegiality among judges and about how service on the exotic
Foreign Intelligence Surveillance Act Court in reality means spending a week
locked up in a soundproof room with a stack of warrants. Read Judge
Robertson's oral history.
Irv Nathan
Pulling the levers to make smoke and mirrors in
Washington is a skill that sets the city’s best lawyers
apart from their colleagues elsewhere. Irving Nathan
of Arnold and Porter Kaye Scholer wonderfully
describes his career, and those levers, in his recently
completed oral history. For example, although he
was flattered by and accepted an offer to be deputy
to the assistant Attorney General for the Criminal
Division, Nathan’s partners advised the job might be
beneath the dignity of an Arnold and Porter man.
After he secured convictions of corrupt trial judges in Chicago, he had to
bend to the will of the state’s Supreme Court and promise to give it a heads
up the next time. And so Nathan has woven a tapestry of private practice
litigation with stints at the Criminal Division, as General Counsel of the
House of Representatives, and as Attorney General of the District of
Columbia. His is a career that argues the benefits of the revolving door. For
those wanting an inside look at what Washington lawyers do that is
different, this is a must-read. Read Irv Nathan's oral history.

Interviewer Sheldon Krantz is Visiting Professor of Law and Co-Director,
Justice Lab at Georgetown University Law Center.

CHARLES DUNCAN ON THE FRONT
LINES - A GLIMPSE INTO ANOTHER ORAL
HISTORY
While most people know that Brown v. Topeka

Board of Education ended school segregation,
many may not realize that Brown was really just
the start of decades of litigation and legislation
to secure civil rights in a wide spectrum of
activities. A key player in these initiatives was
Washington lawyer Charles Duncan (pictured left). Historical Society intern,
Genevieve Beske, has drawn from the oral history Duncan gave the Society
to highlight his civil rights battles and victories in an article, "Charles
Duncan on Translating Brown into lasting Social Change." Read the full
article.

ON DISPLAY: THE PORTRAIT OF CHIEF
JUSTICE FRED VINSON
Circuit Judge, later Chief Justice, Fred Vinson was
born in 1890 in eastern Kentucky, son of the
town jailer. He graduated at the top of his class
in college and served in the Army in World War I,
settling in Kentucky thereafter and marrying
Julia Dixon. He served in Congress from 19241937, where he made a lifelong friend in thenSenator Harry S. Truman. In 1937, President Roosevelt nominated him to
the D.C. Circuit, and during World War II, he served as Chief Judge of the
Emergency Court of Appeals. He resigned from the bench in 1943 to
become Director of the Office of Economic Stabilization, a wartime agency
charged with controlling inflation, and then Director of War Mobilization and
Reconversion, the agency charged with overseeing all agencies involved in
the war effort. In the waning months of the war, President Truman
appointed him Secretary of the Treasury, from which he engineered the
final war-bond drive, negotiated the British Loan of 1946, and supervised
the founding of the International Monetary Fund. In 1946, he became Chief
Justice of the Supreme Court, where he famously dissented in the Steel
Seizure Cases, which stingingly rebuked President Truman. Chief Justice
Vinson died unexpectedly the following year, in 1953.

IN SEARCH OF HISTORY BUFFS AND WEB SITE
ENGINEERS
The Society welcomes original articles about the courts
of the D.C.Circuit, interesting writings based on oral
histories in the Society’s collection, as well as
anecdotes about the courts and its judges.
We also encourage you to submit suggestions about the design of, or
content on, the Society’s web site at www.dcchs.org.
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