COMMITTEE ON UNAMERICAN ACTIVITIES
PASSPORT CONTROL
RESOLUTION

[ED. NOTE: To be debated February 9, 1960, at the meeting
of the members of the Association.}
on June 16, 1958, the Supreme Court (Kent v.
Dulles, 357 U.S. 116; Dayton v. Dulles, 357 U.S. 144) ruled
that the regulations of the Secretary of State denying passports
to supporters of the World Communist Movement were invalid;
Now, THEREFORE, be it resolved (1) that The Bar Association of the District of Columbia recommends to the Congress that appropriate legislation be enacted authorizing the
Secretary of State to deny passports to or revoke passports of
persons engaged in activities intended to further the international communist movement; (2) that S. 2315 and H.R.
7006 introduced in the 86th Congress at its first session and
now under consideration before the Committee on Foreign Relations and the Committee on Foreign Affairs, respectively, contain the principles believed to be necessary to enact into law to
assist in the control of un-American activities; and (3) that
the Chairman of the Committee on Un-American Activities be
authorized to appear before the appropriate committees of the
Congress to make known the Association's recommendations.
WHEREAS,

Dissenting Views as to the Committee on Un-American Activities'
December 11, 1959 Action on Passport Control
On December 16, 1959, the Committee on Un-American
Activities of the Bar Association voted 10 to 5 to report favorably to the Association a resolution on passport control. ...
Just prior to that action, the Committee voted 10 to 5 to lay
on the table an amendment which would have substituted the
Fulbright bill, S. 2287, 86th Congress, 1st Session, in place of
the two bills referred to in the resolution as quoted above. I
dissented from both actions and these are my reasons for having
done so.
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At issue are two profoundly opposed legislative approaches
to the right of Americans to travel abroad; for the main function of the modern passport is not to afford sovereign protection to the bearer, but rather to control exit from the United
States. See Kent v. Dulles, 357 U.S. 116 at 129.
1. In the Kent case, the Supreme Court recognized that "The
right to travel is part of the 'liberty' of which the citizen cannot
be deprived without due process of law" (Id., at 127). Accordingly it held that "if that 'liberty' is to be regulated, it must
be pursuant to the law-making functions of the Congress . . .
and if that power is delegated, the standards must be adequate
to pass scrutiny by the accepted tests" (Id., at 129). Finding no
such delegation of the right to deny or revoke passports on
political grounds in any existing law, the Court struck down
the State Department's regulations purporting to exercise that
power. The questions presented by the Committee's action are
whether, to what extent, and in what manner political control
over passports, and thereby over travel abroad, should be authorized by Congress.
2. As a personal matter I should prefer no such control at
all. The contemporary belief that prophylactic legislation can
and should protect a democracy against the very dangers which
it is bound to harbor if it is a vigorous, meaningful democracy,
is one that I find awesome and disturbing. It seems to have
become a nearly unarguable premise that we would do better
without these risks even at the cost of a substantial curtailment
of our democratic vitality. A degree of danger from the possibility that political disagreement will become violent seems to
me to be the essential price we pay for encouraging disagreement itself. I should also add my opinion that the control of
passports and travel in apprehension of "dirty work" that the
citizen may do when abroad is in the same category as enjoining the commission of a crime and merits the same objections.
Among these is the belief that it is better to rely upon punishment after a crime has actually been committed than to restrain
liberty in the anxiety that a crime may be committed. Feeling
thus, I shall also point out below where I think the Fulbright
bill itself adopts the above premise with dangerous implications.
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However, in the main the difference between the WileyBentley and Fulbright bills' is the difference between night
and day. The Fulbright bill, with the exceptions to be noted
later, accepts not only the letter but the spirit of the Kent decision and carefully limits the executive's authority to revoke,
deny, or curtail passports on any ground whatever. By contrast with the Wiley-Bentley bill it is a comprehensive passport
bill intended to supersede existing laws in the field; the WileyBentley bill would merely be added to existing laws. It seems
to ignore the Supreme Court's decision as if it were an unpalatable fact which must not mean what it says, much less what
it implies, as to the limits on travel control.
Insofar as the two bills are parallel in coverage, they deserve
comparison. For, acknowledging the current belief in legislation against political "devils" and the anxieties which they
arouse in the orthodox political breast, I think it clear that if
such legislation is to occupy this area too the Fulbright bill is
overwhelmingly preferable to the Wiley-Bentley bill-legally,
morally and technically. If the Association is to endorse new
passport legislation, I urge it to endorse the Fulbright bill, in
accordance with the draft resolution at the end of this dissent.
3. In the very brief Committee debate of this question it
seems to have been assumed that the authority to use secret
evidence (the denial of confrontation and cross-examination
rights) was virtually the only questionable feature of the
Wiley-Bentley bill. Certainly it is an important one which
deserves separate discussion, and the Fulbright bill is flatly
opposed to the use of such evidence. However, as will be seen
from the following analysis, many other important, perhaps
no less vital, differences exist between the two bills. I omit any
analysis of the preliminary recitals except to say that they go in
diametrically opposite directions. The Wiley-Bentley bill recites the danger to the country from travel by supporters of the
"international Communist movement" (never defined), and the
Fulbright bill announces a policy of travel free from all but
'The Wiley and Bentley bills, S. 2315 and H.R. 7006, are identical. I shall
refer to them as "the Wiley-Bentley bill" v. "the Fulbright bill," S. 2287.
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minimal governmental restraints. In the following summary
only differences between the two bills are discussed.
(a)

POLITICAL GROUNDS FOR DENIAL OF PASSPORTS

(i) Wiley-Bentley bill-Furthering the international Communist movement as evidenced by: present membership in the
Communist Party or former membership terminated under circumstances which "reasonably warrant" the conclusion that the
person still acts in the interests and under the discipline of the
party; activities which "reasonably warrant" the conclusion that,
regardless of affiliation, he is acting under the discipline of the
Communist Party or as a result of the direction, domination, or
control of the international Communist movement; other activities which "reasonably warrant" the conclusion that his travel
is for the purpose of furthering that movement. However the
person may demonstrate that his travel abroad "would not
further the purposes of such movement."
(ii) Fulbright bill-That "there are grounds to believe"
that when abroad the person would "endanger the national security" by: transmitting highly classified secrets of the U. S.
without authority, "inciting or conspiring to bring about" hostilities or conflicts which might involve the U. S., or "inciting
or conspiring to bring about" attacks by force on the U. S. or
attempts to overthrow its government by force and violence;
insofar as political action is made criminal by law, e.g., the
Smith Act, that the person is indicted or has been convicted of
a crime.
Thus, while the Wiley-Bentley bill speaks of evidence of
furthering the "international Communist movement"-which it
does not define-it uses vague substantive language to describe
this evidence and includes a third catch-all category which virtually licenses passport denials on subjective standards which
may refer to any "leftish" belief or conduct. All of these "evidentiary" tests refer to the past character and behavior of the
person himself rather than to the specific dangers to be apprehended from his travel in the future. The Fulbright bill employs the latter approach and is specific to a far greater degree.
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It tests the right to a passport by present purposes in travelling
rather than past affiliations, etc.
(b) THE STANDARD OF DENIAL OR REVOCATION
(i) Wiley-Bentley bill-That there are "substantial grounds"
for determining that the person knowingly engages in activities for the purpose of "furthering the international Communist
movement," unless the person shows by "clear and convincing
evidence" that his activities abroad would not further those
purposes.
(ii) Fulbright bill-Except where the ground is indictment
or conviction of a crime, that there are "reasonable grounds to
believe" that the person, when abroad, "would endanger the
national security" by one of the acts described in (a) (ii) above.
The two standards both leave much to be desired in specificity
and placing a "burden of conviction" on the Secretary of State
before he may deny or revoke. However, this is merely the
first of several instances where the Wiley-Bentley bill places a
severer burden on the applicant or holder than on the government which would deny him his liberty. There is no reason
for such discrimination. The presumption ought to be the
other way if any differential is to exist.
(c) DISCRETIONARY RELIEF FROM THE ACT
(i) Wiley-Bentley bill-None.
(ii) Fulbright bill-In any case where he deems it advisable
in the national interest the Secretary may nonetheless issue a
passport.
(d)

PROCEDURE IN THE EVENT OF INITIAL DENIAL OR
REVOCATION

A. Reasons for Initial Denial or Revocation
(i) Wiley-Bentley bill-To be given "as specifically as is
consistent with considerations of national security and foreign
relations."
(ii) Fulbright bill-A statement of the "specific reasons"
accompanied by "a detailed statement of the information, including the sources thereof" upon which action was predicated.
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To anyone familiar with the government employee security
program, which employs a formula similar to the WileyBentley one (see 5 U.S.C. 22-1), it is obvious that any limitation on the divulgence of reasons prior to hearing is simply an
invitation to abuse and is tantamount to tying one hand of the
affected person before he goes to hearing. It gives the agency
complete discretion to withhold vital information about charges;
it.may do so on flimsy or even fraudulent grounds. Since the
information is withheld no one can ever know whether the
grounds for withholding it are valid-it is a vicious circle. The
Fulbright bill not only requires a full statement but a bill of
particulars; for even fully disclosed reasons can be useless if they
are not itemized and they relate to a person's distant past. One
can specify attendance at a meeting but not specify why it is
said to have been conspiratorial, for example.
B. Composition of the Hearing Board
(i) Wiley-Bentley bill-Three State Department officers
designated by the Secretary.
(ii) Fulbright bill-The same, except one shall be from
the Office of Legal Adviser.
How many lawyers who have been before Special Courts
Martial or Employee Security Panels wish that they had had
a lawyer on them to preserve standards of relevancy and materiality and to avoid the worst excesses of lay zeal counselled
only by the prosecutor. The Fulbright bill acknowledges this
virtual necessity.
C. Hearing Rights
(i) Wiley-Bentley bill-To cross-examine those witnesses
appearing" against the person and to examine all evidence
in the "open record"; but the Board may examine in camera
oral or documentary evidence whose disclosure "would have a
substantially adverse effect upon the national security or the
conduct of foreign relations" and shall then furnish the person
a certified "fair resume" of this evidence and take into consideration his inability to challenge secret information or witnesses. He is entitled to a transcript of the "open proceedings."
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(ii) Fulbright bill-To examine "all documentary evidence,
including confidential data," and to cross-examine all witnesses,
including confidential informants against the person; to have a
private hearing unless he waives this protection; to receive a
copy of a transcript of the full proceedings including all evidence presented to the Board, at the expense of the United
States.
Since secret evidence is a well-debated issue and this is the
focus of concern for most Committee members, I shall not rehearse well-known arguments on the necessity of confrontation
and full disclosure, except by way of one pointed example. At
the same Committee meeting, one member, who by virtue of his
government position ought to be able to give an accurate
account of facts, gave the Committee a resume of the Supreme
Court case of Greene v. McElroy. It began thus: "Greene was
a Red . . ."

Anyone who cared to read the Supreme Court

decision even quickly could learn for himself that Greene was
not even accused of being a "Red," but rather the charge
was that he had in the past shared the views and friends of his
ex-wife who was alleged to have been a "Red." This was called
to the summarizer's attention and he dismissed it with: "Anyone who lies with a dog is bound to get fleas!" But supposing
the facts in Green v. McElroy were secret and the Secretary of
State were to decide Greene's right to go abroad for vital business or personal reasons-or even for pleasure-on the basis of
such a resume. As to the legality of such a procedure, I shall
discuss it briefly later.
D. Review and Decision by the Secretary of State Where
Recommended
(i) Wiley-Bentley bill-Based on the entire record, including secret evidence, he shall make "appropriate written findings
and conclusions."
(ii) Fulbright bill-"Detailed and specific written findings."
I think it hardly needs argument that where final adverse
administrative action is taken, the grounds should be set forth
fully and specifically rather than merely to the extent that the
decider deems "appropriate." The effectiveness of judicial re[57 )

view and the policy that justice must not only be done but must
be plainly seen to have been done obviously require this much.
E. Time Requirements
(i) Wiley-Bentley bill-By the agency: Inform applicant or
holder of initial passport denial or revocation within 90 days;
hold hearing within 90 days of time requested; issue Board
recommendation within 60 days after hearing; no time limit for
decision by Secretary of State. By the applicant or holder:
Must request hearing within 30 days after denial; must object
to Board recommendation within 20 days.
(ii) Fulbright bill-By the agency: Inform of initial denial
or revocation within 30 days; hold hearing within 30 days if
timely requested; issue Board recommendation within 10 days
after hearing; decision by Secretary within 15 days after applicant or holder objects to Board recommendation. By the
Applicant or holder: Must request hearing within 60 days after
initial denial or revocation; may secure postponement of hearing date; must object to Board recommendations within 20
days.
It seems to be overlooked frequently that justice delayed in
a passport case is literally justice denied, if the immediate occasion is a scheduled trip abroad. More than once the mere
withholding of a passport and commencement of proceedings
has mooted a case in the worst way: by simply detaining the
person in this country until the occasion for his intended travel
has irrevocably passed. If the applicant or holder acts as
promptly as he can at every juncture under the Wiley-Bentley
bill, a minimum of 240 days plus an indeterminate and unlimited time for final action by the Secretary may elapse before
he knows the ultimate decision on his right to travel. On the
other hand, he is held to far stricter standards of speed in order
to protect his rights. Here is another example of gallingly,
pettily, differential treatment. By contrast the Fulbright bill
sets a maximum of 75 days for the steps required of the State
Department and is more lenient to the applicant or holder if
time is not as important to him as a full opportunity to prepare
his defense. It also evinces another principle which I should
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think unquestionable, namely, that before acting to limit the
freedom of movement of a citizen, the government ought to be
prepared to proceed as swiftly as it constitutionally must in
criminal cases. Perhaps this rules out doubtful cases of denial
or revocation; if so, it seems salutary to me. Certainly twothirds of a year is far too much time when a man's right to
leave his country is being denied; traditionally in ne exeat
cases the law has required a prompt hearing or else allowed
the respondent to leave upon giving his bond, and similarly
with preliminary injunctions restraining movement.
F. Judicial Review
(i) Wiley-Bentley bill-May be had only in the United
States District Court for the District of Columbia. Review for
procedural regularity and to insure that findings are supported
by "substantial evidence" or by the certified resume in the case
of secret evidence.
(ii) Fulbright bill-May be had either in the U.S.D.C.D.C.
or in the District Court where the applicant or holder has his
principal residence. Review for procedural regularity, but in
any event "the Court shall not sustain the substantive finding
unless they are supported by substantial evidence contained
in the record when reviewed as a whole."
I suppose to most lawyers the ultimate safeguard of administrative fairness is the right to seek a measure of judicial
review. Time and again under the due process clause the
Supreme Court has implied this right even where no statute
specified it. The scope and worth of review may vary greatly,
however, as they do here. The Fulbright bill not only puts
the burden of proof on the government, but it requires review
on the basis of the whole record. The Wiley-Bentley bill unrealistically permits one-by-one compartmentalized review of
findings, when it is more than likely that the Secretary of
State will have based his decision on their cumulative effect.
The Fulbright bill uses the accepted standard for review of
administrative action, of course.
It may be that Washington lawyers too little realize the
burdens of litigating in our local courts from a distance of
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thousands of miles. That may be excusable and necessary in
complex regulatory cases involving property interests and persons of some means, but it is an inexcusable burden when
millions of Americans of varying wealth are travelling abroad
every year. The Fulbright bill acknowledges this and allows
a person to seek review in his local federal court.

G. One Respect in Which I Think the Wiley- Bentley
Bill Is Superior.
It is limited in application to the duration of the present
national emergency, proclaimed in 1950. Thus, new legislation would be required should new emergencies arise-or
should this one ever end-and an inherently dangerous administrative power would not be perpetuated. While the Fulbright
bill is permanent, comprehensive legislation, its authority to
deny or revoke passports on political grounds should not be
considered in that category. That should be authorized only
for a limited emergency period, if at all.
SUMMARY

For those who have read this far, I think no real summary
is required. Saving the limited duration of the authority granted
by the Wiley-Bentley bill, at every point and on every count
the Fulbright bill shows greater fairness, greater realism, greater
administrative accountability, and-this is by far the most important test, I think-greater recognition of the constitutional
dignity of the rights involved.
4. It seems pertinent to discuss briefly the legal question of
secret evidence as authorized by the Wiley-Bentley bill, for I
think that aspect of the bill conflicts with the Constitution. No
one would contend that the Association should endorse legislation which on its face shows invalidity. In Committee the
principal sponsor of the resolution stated his opinion that the
Wiley-Bentley bill is not unconstitutional because of its secret
evidence provisions. I cannot fathom how he arrived at that
opinion, and he did not explain it, but I think the likelihood
is all the other way.
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Whether and to what extent due process may ever be satisfied by the use of secret evidence is a troubling question. There
does exist a recognized government privilege for military and
state secrets in civil litigation, although even this privilege can
only be claimed after a preliminary hearing in which a court
determines as best it can the necessity and validity of its invocation. United States v. Reynolds, 345 U.S. 1. However,
I know of no case upholding the government's authority initiatively to take away or curtail the constitutional liberty of a
citizen based on evidence which it refuses to divulge either to
the citizen or to the court whose aid he properly seeks. The
most recent Supreme Court opinion on the matter strongly
indicates by way of dictum that there is no such authority, for
in Greene V. McElroy, where the industrial security program
was challenged, the Supreme Court said:
"Certain principles have remained relatively immutable
in our jurisprudence. One of these is that where government action seriously injures an individual, and the reasonableness of the action depends on fact findings, the evidence used to prove the Government's case must be disclosed to the individual so that he has an opportunity
to show that it is untrue.

. .

. We have formalized these

protections in the requirements of confrontation and crossexamination.

..

. This Court has been zealous to protect

these rights from erosion. It has spoken out not only in
criminal cases (citations omitted), but also in all types
of cases where administrative and regulatory action were
under scrutiny (citations omitted) . . ."

Our own Court of Appeals had previously said much the
same thing. See e.g., In re Carter,85 U.S. App. D.C. 229, 232,
177 F. 2d 75, 78, cert. den. 338 U. S. 900, second appeal, 89
U.S. App. D.C. 310, 312, 192 F. 2d 15, 17, cert. den. 342
U.S. 862.
It seems plain to me that no "resume" can satisfy these
elemental requirements and no wishful thinking, however
laudable or execrable, can alter the constitutional status of the
liberty which these bills would curtail. Thus I do not see how
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any scheme other than full disclosure of evidence, as contemplated by the Fulbright bill, can pass the constitutional test.
Why any group of lawyers should seek anything less is a
matter I will not go into, except to say that I think it is rather
sad to find this happening.
5. Finally, if there must be passport legislation at all, I cannot fully subscribe even to the Fulbright bill. I particularly
object to the laxity of the standard for initial denial or revocation on "reasonable grounds" to believe that the statutory
test has been met. I think "clear and convincing evidence"
ought to be the predicate. I also object to the use of the muchabused conspiracy concept as a potential danger warranting
passport denial or revocation. I further object to the alarming
notion that denial or revocation can be based merely on reasonable grounds to believe that a person, when abroad "would
endanger the national security of the United States by . . .
inciting, or conspiring to bring about, attacks by force upon
the United States or attempts to overthrow its government by
force and violence." This seems to me to authorize passport
denial because of the speeches a person might make when
abroad. Whether the provision on its face presents a constitutional question under the First amendment-as the WileyBentley bill clearly does, although I have not discussed it in
those terms-it is not difficult to see cases in which its literal
application would create such a question. Finally, salutary as
the standard of judicial review is by comparison with the WileyBentley bill, I should prefer that the government be required
to sustain any passport denial or revocation by a preponderance
of the evidence introduced before the hearing board.
6. However, if one of the existing passport control bills now
pending in Congress is to be endorsed by the Association, I
believe the Fulbright bill is by all odds the better bill. By
comparison it is a decent, realistic and generally fair basis for
such legislation. In the event that the Association chooses to
endorse such legislation, I therefore offer the following proposed resolution.
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BE IT RESOLVED, (1) that the Bar Association of
the District of Columbia recommend to the Congress that
appropriate legislation be enacted authorizing the Secretary of State to deny or revoke passports and otherwise
regulating the issuance and use of passports and the right
of Americans to travel abroad; (2) that S. 2287 introduced in the 86th Congress, 1st Session contains the principles which such legislation should embody; and (3)
that a representative of the Bar Association be authorized to appear before the appropriate committees of Congress to make known the Association's recommendations
as set forth in this resolution.
I urge the Association to reject the proposed resolution recommended by the Committee on Un-American Activities on December 16, 1959.
Respectfully submitted,
JAMES

H.
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IMMIGRATION COMMITTEE REPORT ON
PASSPORT PROCEDURES
The Committee on Immigration recommends adoption of
the following resolutions:
"Resolved, that the Bar Association of the District of Columbia recommends to the Congress the adoption of legislation
with respect to the control of travel abroad by United States
citizens which embodies the following principles:
1. Freedom to travel abroad should be limited only to the
extent clearly shown to be required by the national
security. Specifically, passports should be issued to United
States citizens for travel abroad except
a. Where the Secretary of State finds reasonable grounds
for belief that their activities abroad would endanger
the national security by
(1) Transmitting without proper authority security
information of the United States;
(2) Participating in or inciting hostilities or conflicts which might involve the United States;
(3) Participating in or inciting attacks by force upon
the United States or attempts to overthrow our
government by force and violence; or
(4) Acting in concert with others to bring about
acts which endanger the national security.
b. Travel may be denied to fugitives from justice and
persons under court restraining order.
c. Travel may be denied to persons who have been returned to the United States at government expense
from previous travel abroad, repayment not having
been made.
d. Travel may be prohibited to all citizens in specified
areas where the Secretary of State finds, and publicly
announces, that such a prohibition is required in the
conduct of the foreign relations of the United States.
2. An applicant who has been tentatively denied a pass-
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port should be given a full hearing before being finally
denied a passport. At such hearing the applicant should
have the following rights:
a. The right to be represented by counsel
b. The right to present evidence and witnesses
c. The right to a detailed specification of the reasons for
the tentative denial
d. The right to confront and cross-examine all witnesses
against him, except where the Secretary of State personally certifies that the charges in question are derived from an informant believed by him to be reliable and whose identity cannot be disclosed without
serious damage to the national security
e. The right to full judicial review in those cases in
which the Secretary of State finally refuses to issue
a passport.
Be it Further Resolved, that the Bar Association of the District of Columbia authorizes its Committee on Immigration to
appear before Committees of the Congress to state the position
of the Association in conformity with the above resolution."
Some Considerationsin Support of the Resolution
Restrictions on our practice throughout history of allowing
all American citizens freedom of travel outside the United
States have arisen as a result of World War II and the "cold
war"; individual United States citizens have been denied passports altogether; all American citizens have been forbidden to
enter a number of specified areas in the world. Decisions in
individual passport applications have frequently been based
upon undisclosed information from unidentified sources.
The foregoing policies and practices of the Department of
State have been intensively studied and critically analyzed in
a report by a special committee of the Association of the Bar
of the City of New York, entitled "Freedom to Travel" (Dodd,
Mead & Co.-1958). The foregoing recommended Resolution
reflects the results of that report, and the rationale of the 1958
decisions in Kent v. Dulles, 357 U.S. 116, and Dayton v. Dulles,
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357 U.S. 144. In holding that Congress had not authorized the
Secretary of State to deny passports under regulations relating to members and consistent supporters of the Communist
Party, the majority in the Kent case said, "The right to travel
is a part of the 'liberty' of which the citizen cannot be deprived
without due process of law under the Fifth Amendment," 357
U.S. 116, 125. Neither the Kent nor the Dayton decision
reached constitutional issues which were argued but it was
pointed out in the Kent decision that "important constitutional
questions . . ." would have been raised by an opposite decision,
and Congress was reminded that "we deal here with a constitutional right of the citizens, a right which we must assume
Congress will be faithful to respect," 357 U.S. 116, 130.
Thus it is up to Congress to clarify the statutory ambiguities
concerning the denial or restriction of passports and to set
standards for fair hearing procedures. The foregoing recommended Resolution is designed to draw a proper balance between the constitutional right to travel abroad and the necessities of national security. It attempts to clarify the criteria involved and to insure the right of an American citizen to travel
abroad unless there is a clear showing that real danger to the
national security would result therefrom.
With respect to blanket restrictions on travel to certain
areas of the world, it is noted that, unlike individual restraints,
these restrictions have an impact on the whole nation and deny
the entire American people any effective communication with
the prohibited area. Thus, while not denying that the government has such broad power, the Resolution calls for its exercise only on the basis of certain publicly announced findings
of the Secretary of State.
The procedural due process provisions of the Resolution are
designed to require the ordinary elements of fairness in hearing procedures. However, in extraordinary cases, it recognizes
that the usual constitutional rights of discovery and confrontation of witnesses may be limited and thus makes an appropriate exception under carefully defined circumstances to which
the Secretary of State shall certify personally.
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To insure the carrying out of the policies and procedures
therein recommended, the recommended Resolution calls for
full judicial review of refusals to issue passports.
Some Considerations in Opposition to the Resolution
This problem of passport procedures is minuscule: as the
Administrator of Security and Consular Affairs of the State
Department testified on August 5, 1959, "Indeed in the entire
six-year period since that machinery was established in 1952,
the Secretary of State-and it must be the Secretary personally
-finally denied passports on communist grounds to only fifteen
persons after they had exhausted their administrative remedies."
The vast majority of Americans now travel without restraint.
In view of the threats of communists and subversives to the
security of America, the limitations upon the Department of
State proposed in the Resolution would be tantamount to selfinflicted blindness to known and existing and menacing dangers.
Travel outside the United States is not an individual right of
the nature and character of those guaranteed by the Bill of
Rights, but partakes more of the nature of a privilege. The
duty of the Government to protect itself from those who would
destroy it is vital, not only in times of war and emergency, but
at all times. In those few cases where the Secretary of State
has a reasonable basis to believe than an individual's travel
conflicts with national security, he should be authorized to prevent it, without making disclosures which might jeopardize
the national security and his responsibilities in the conduct of
our international relations. Obviously, once a passport is
granted, it is too late to protect the country against the acts
of the recipient.
This area of passport procedures is uniquely related to our
national security interests and to the conduct of our international relations. It is an area in which the disclosure of information is not in the national interest in certain cases. Accordingly, in such cases the authority of the Secretary of State
should be as broad as are his responsibilities, and not subject
to disclosure procedures or to judicial review.
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Recommendation
The Committee believes that the foregoing recommended
Resolution is in the national interest. In this regard, it is in
agreement with the report and recommendations of the American Bar Association's Special Committee on Individual Rights
as Affected by National Security.

The Administrative Law Section, Committee on
Internal Security
A meeting of the Committee on Internal Security of the
Administrative Law Section is scheduled for February 2, to
take action on a proposed resolution endorsing Senate Bill 806
so that the views of the Committee and its report may be available for consideration at the meeting of the members of the
Association February 9.
The proposed resolution endorsing Senate Bill 806 follows:
WHEREAS, your Committee sincerely believes that freedom
of movement is basic in the scheme of American institutions
and includes both travel within the country as well as travel
abroad; and that the right to travel abroad is an inalienable
right of all citizens and nationals of the United States or
persons entitled to the protection of the United States, of
which they cannot be constitutionally deprived without due
process of law under the Fifth Amendment; and that such right
should not be restricted except in the exercise of the war
power granted to the President and Congress of the United
States under the Constitution, and the exercise of the inherent
power of the state to prosecute persons for the commission of
crimes; and,
WHEREAS, we earnestly believe that no legislation which
seeks to apply the test of belief and association as a condition
to the issuance of passports should be enacted, or indeed could
be constitutionally enacted; and,
WHEREAS, there is presently pending in the Senate of
the United States Senate Bill 806, entitled "A Bill to protect
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the travel rights of persons owing allegiance to the United
States and to govern the issuance of passports," which proposes
a system of passport control which recognizes the rights and
guarantees hereinbefore recited and at the same time safeguards the national interest;
NOW, THEREFORE, BE IT RESOLVED, that this Committee endorses said Bill and recommends that appropriate
representations be made by the parent organization to the
Senate Committee on Foreign Relations advising it of our
position and transmitting to it a copy of this resolution.
The following is an excerpt from the Hearings before the
Committee on Foreign Relations, United States Senate, on
S. 806, S. 1973, S. 2287 and S. 2315, dealing with Passport
Legislation, July 13, 1959:
"Statement of Arnold Johnson, National Legislative Director, The Communist Party * * * I appear on behalf of the
Communist Party in opposition to S. 1303, S. 2315, and S.
2095, and to express opinions on the passport legislation being
considered by this committee * * * Provisions of S. 806. Most
advocates of the right to travel undoubtedly subscribe to the
Humphrey bill, S. 806, known as the Right To Travel Abroad
Act. We hold that the Supreme Court decisions provide sufficient policy for any administrative department to work out
details in the issuance of passports. However, it is apparent
that the Department of State is determined to use every opportunity to advance its cold war policies and to evade the High
Court decision.
"Therefore, the Humphrey bill becomes necessary. This bill
would remove the absurd policy of the State Department which
denies the right of newspapermen, Senators, or a Supreme Court
judge to go to the People's Republic of China.
"Unfortunately, over the years, many Americans have been
filled with a false propaganda to the effect that it is unpatriotic
to travel to a country which is not recognized and with whom
the United States does not have normal diplomatic relations,
or that Communists should not have the right of travel.
"As a matter of history, the restrictions on travel to a country such as China, and the restrictions against the rights of
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Communists are of recent origin. During this period, the
restrictions have served no good purpose for the United States,
but have brought us shame, ignorance, and disrespect. Every
Senator remembers quite well that all Americans-including
U. S. Senators-visited the Soviet Union, conducted business
and participated in the work of construction in the Soviet Union
from the time of the 1917 revolution until recognition and
the establishment of normal diplomatic relations in 1933. The
present restrictions against travel to China would be removed
by the Humphrey bill, although it appears to be incredible
that a law must be passed to make the State Department abide
by the Constitution.
"It was not until 1948 and more definitely until 1952 that
the right of travel by Communists and others was denied or
restricted. I mention these facts to dismiss any Red taint to
the Supreme Court decision or to the Humphrey bill."
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Report of Subcommittee on Industrial Security
[ED. NOTE: If the Board of Directors of the Association so determines, the
following report may be debated at the February 9 meeting of the Association,
in addition to the reports on passport matters.]

The Subcommittee recognizes that the most pressing problem in the field of industrial security is the immediate need for
appropriate legislation to establish this vital program upon
such basis as will protect the security of the country as a whole
and at the same time provide proper procedural safeguards for
the rights of individuals affected thereby. The recent decision
of the Supreme Court in Greene v. McElroy, October Term
1958, points up the necessity for expeditious action. The Subcommittee recommends the adoption of the following:
RESOLUTION
1. WHEREAS, the District of Columbia Bar Association believes that the security of the country requires an effective industrial security program which will deny access to classified
information to those the Government properly determines are
not entitled to such access; and
2. WHEREAS, the District of Columbia Bar Association believes that the American public is entitled to the protection of
a sound industrial security program; and
3. WHEREAS, the District of Columbia Bar Association believes that industrial security procedures should protect affected
individuals from unreasonable, arbitrary and capricious action
by providing proper procedural safeguards;
Now, THEREFORE, BE IT RESOLVED that the District of
Columbia Bar Association recommend to the Congress the immediate enactment of comprehensive legislation authorizing the
Federal Government to provide for an industrial security program which will prescribe uniform standards and criteria for
determining the eligibility for access to classified defense information in industrial establishments and which will provide
reasonable procedural safeguards to protect the individual from
arbitrary and capricious administrative action.
BE IT RESOLVED, FURTHER, that the District of Columbia
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Bar Association authorize the Chairman of the Committee on
Un-American Activities to appear before the committees of
Congress to state the position of the Association in conformity
with the foregoing Resolution.

Dissent from Action and Recommendation Respecting
Industrial Security
JAMES

H.

HELLER, ESQUIRE

By a vote of 14 to 1 the Un-American Activities Committee
of the Bar Association of the District of Columbia has voted to
recommend that the Association adopt a resolution on industrial security. * * *

I dissented from that action and shall try to say why as
briefly as possible, although that task is complicated by the
majority's failure to supply any written justification or explanation for its action and by the fact that the matter was discussed
in Committee only very briefly before the vote was taken.
1. On its face the resolution is as useless and meaningless as
would be a resolution in favor of good and against evil. Substantively it simply recommends that Congress pass "comprehensive legislation" to authorize an industrial security program
which will prescribe "uniform standards and criteria" for determining eligibility for access to classified defense information
and which will also provide "reasonable procedural safeguards"
to protect the individual against arbitrary and capricious administrative action. No attempt is made to spell out what
standards, criteria, or safeguards should be provided. One supporter of the resolution in committee explained it as intending
no more than to forbid such excesses as denial of clearance to
all red-haired persons. Since the Constitution already forbids
such extreme unlikelihoods, they hardly justify a ponderous
statement by a large association of reputable lawyers in the
guise of advising Congress what it should do.
2. The resolution either begs or ignores every important
question in the field of industrial security in favor of a bland
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assumption that the demands for national security and procedural safeguards can both be satisfied by some formula which
the resolution's draftsmen themselves are unwilling even to
discuss. It is thus valueless to Congress and a great deal less
than flattering to the Association, whose business is surely not
to vote up empty resolutions to Congress on matters of great
complexity. To list only a few of these problems, in addition to
the salient one of confrontation discussed by the Supreme Court
in Greene v. McElroy, will suggest the dimensions of the issues
which the resolution serenly ignores:
The standard of decision for denial of clearance.
The procedure to be employed.
The composition of any agency administering the program.
The right of judicial review.
The need for expeditious handling of charges.
Compensation to erroneously barred persons.
Compensation to employers of erroneously barred persons.
Applicability of the program to various classes of government contracts.
Secrecy of hearings.
3. Since the resolution itself is an empty generality it is
bound to be either worthless to Congress or else to receive actual
content from the private views of those who carry it to Congress.
I should think it objectionable to every member of the Association to send, under its aegis and auspices, completely uninstructed delegates to testify before committees of Congress or
before any other public authorities. Yet that result is inevitable
here. The Chairman of the Association's Un-American Activities whom the resolution would authorize to appear before
Congressional Committees and state the Association's position
"in conformity with the foregoing Resolution" could not possibly receive any guidance from the resolution itself. Unless he
were to content himself with merely reading the resolution,
and unless Congressional committees were content to leave it
at that, he would unavoidably have to construe the resolution
himself in answering questions and providing exegeis. (Unless
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he did this, his appearance would be as worthless as the resolution itself.) I do not even know what his views are, and yet
they are what the Association would really be presenting to
Congress in default of any content to the resolution itself. I
find this prospect, which the resolution supporters readily accept, a disturbing and astonishing fruit of supposed study and
deliberation by a committee of the Association. I cannot believe
that this is how we should go about advising Congress on vital
public issues requiring legislative action.
4. To me it makes all the difference in the world what kind
of an industrial security program is to be established, and, of
course, as to this the resolution is utterly silent. So, too, were
its proponents, for the most part, during the Committee discussion, and therefore I will not take up what I think should be
the elements of a sound program. The resolution does not rise
to that level of concern.
But the purpose which some of the proponents envisioned for
the resolution and professed to read into it was as alarming to
me as the emptiness of the document on its face. They intend
(and the Committee Chairman, while not expressing himself,
voted with them) by it to endorse several bills now pending
in Congress which would delegate to the executive the entire
fashioning of an industrial security program. This, they say,
meets the objection of the Supreme Court in Greene v. McElroy
and at the same time they say it is necessary because Congress
does not possess the expertise and the ability to spell out the
details of a program. The vehement objections which I have
to the resolution in this view are several:
(a) Such legislation would be "comprehensive" only in the
sense of complete abdication of all Congressional responsibility.
Nor do I think that the resolution's intendment that such legislation authorize "the Federal Government" to provide for a
program can be read as meaning only the executive branch of
the government. Apparently the draftsmen of the resolution
have not even spent the time to insure that it says what they
mean, and the Association is being asked to accept something
which is not what it seems to be.
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(b) If responsibility for fashioning an industrial security
program is to be entirely committed to those whose very job is
to protect security at all costs, the resolution's concern with
"reasonable procedural safeguards to protect the individual" is
bound to become merely a vain hope. I have had legal experience with security programs fashioned entirely by those entrusted with enforcing them and to me it is clear that they do
not now and never will provide such safeguards. I daresay few
lawyers would agree that the police should draft the rules of
criminal procedure, and yet that is precisely what the proponents
of the resolution hope to see happen in the industrial security
program!
(c) Congress is thus to be advised by this Association to
abdicate to the executive those very functions of protecting the
citizen which democratic legislatures have performed from the
beginning. The moral dereliction of such a course is bad
enough. But it would also quickly result in a spate of court
cases challenging the validity of the program itself. I cannot see
how this Association can conscionably endorse legislation leading to such consequences. A major aim of all legislation authorizing regulatory programs ought to be to prescribe minimum
standards and procedures so as to ensure the smooth and fair
operation of the programs with a minimum of legal grievances.
Even the pending passport legislation which the Un-American
Activities Committee has also endorsed attempts to do this.
Time and again in the past Congress has at least undertaken
to provide a containing legal framework in far more complex
fields of regulation than industrial security-power resources
utilization, labor management relations, social security, securities regulation, immigration and naturalization-the list is long.
No meaningful, reason is suggested for abandoning that course
in this one field.
(d) The proponents of the resolution entirely ignore the
substantive implications of the one authoritative court decision
already announced in this field, the Supreme Court's decision
in Green v. McElroy. They ignore the holding that private
employment is within the "liberty" and "property" rights re[75 1

ferred to by the Fifth Amendment to the Constitution and
therefore any industrial security program must satisfy the requirements of due process of law. Surely it is the task of lawyers
advising Congress, and the duty of Congress itself, to attempt
to formulate those requirements rather than pass that duty
on to those who would enforce the program. No expertise is
involved here, except the very essence of a lawyer's training
and tradition.
(e) Yet, so far as they have articulated their reasons, the
supporters of the resolution apparently believe that the need
for expertise is precisely why Congress cannot even prescribe
the framework of an industrial security program and must
therefore delegate the entire matter to the discretion of the
executive. The concern with expertise in this field is a shibboleth to excuse lack of real consideration of the problem.
Very little expertise is involved in security cases themselvesunder the employee security programs, the hearing panels are
composed of persons from other agencies than the one immediately affected. Almost none is involved in fashioning a sturdy
and fair legal framework for the adjudication of cases. To contend otherwise is like saying that Congress should not concern
itself with FCC, CAB, FFC, etc., procedures and standards,
because it has not the expertise to license radio stations, air
routes, damsites, etc.
But if expertise is involved one would expect the Association to attempt to provide it or else to urge Congress to take
counsel from experts elsewhere, rather than simply evade the
whole issue by urging complete delegation of authority. One
of the basic faults of most nations where democratic institutions have broken down has been the habit of delegating lawmaking functions to the executive. Here, where constitutional
rights are directly involved, the Association is asked to endorse
that course.
In short nothing, including the very text of the resolution,
commends this view of it. Apparently the resolution is ambiguous precisely because of its emptiness; it can mean many
things to many men. This alone, as I have suggested, strongly
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argues against its adoption as an association "position" to be
communicated to Congress.
I urge the Board of Directors to reject the Committee's
recommendation for these reasons.

Comments on Dissent *
HON. MARION

T.

BENNETT

1. The gist of the Dissent is contained in paragraph numbered 1. This is that it is useless and meaningless for the
District of Columbia Bar Association to recommend to Congress that it pass legislation authorizing an industrial security
program prescribing uniform standards and criteria for access
to classified information by the employees of industry unless
such standards and criteria are spelled out in detail in the Bar
Association resolution. In essences, this point is repeated
throughout the dissent.
2. The reason the Committee on Un-American Activities is
currently concerned with the subject matter of this recommendation is simply because the Supreme Court in Greene v.
McElroy, 360 U.S. 474 (1959) held that no proper authority
or presidential delegation of authority existed for the procedures
established by the Department of Defense in granting or denying clearances for access to classified information in industry.
The basis for such procedures was, therefore, invalid. That is
the only issue in the case about which all eight concurring
justices agreed.
3. By a vote of fourteen to one, our Committee stated that
Congress should enact legislation authorizing this program and
providing a sound basis in law therefor. There is nothing
* The comments by the Chairman of the Subcommittee on Industrial Security
on Mr. Heller's dissent have been unanimously endorsed by the Subcommittee on
Industrial Security of the Committee on Un-American Activities, but they have
not been reviewed by the full committee. These are being circulated to the full
committee, and the views of the full committee may be announced at the February 9 meeting of the Association. Charles M. Noone, Esquire, is Chairman of
the Committee on Un-American Activities.
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"useless" or "meaningless" in this recommendation. The Supreme Court held that lacking Congressional or Presidential
authorization there was no proper basis for an industrial security
program. The Committee believes an industrial security program essential and agrees with the Supreme Court that there
should be a legislative basis therefor. Unless it is believed
that the Supreme Court decision on this point is "meaningless"
or "useless," it cannot logically be argued that the Committee
position is meaningless.
4. The Committee resolution further states that this legislation should provide "reasonable procedural safeguards" to
protect the individual from arbitrary or capricious action. It is
against this approach that the Dissent is most vehement. Obviously, the author of the Dissent would like the Committee and
the Association to spell out for the Congress what these safeguards should be. He lists ten areas that in his view should be
covered; but I suspect there is real interest only in the so-called
"right of confrontation."
5. Greene V McElroy is a very difficult decision principally
because, as Justice Harlan points out, the Court actually decided
only one issue, but Chief Justice Warren chose to write 20
pages about something else. The issue that the Court decided
was that there was no statutory or presidential authorization
for the procedures whereby Greene's security clearance had been
revoked. All of the remainder of Chief Justice Warren's opinion is beside the point and is at best dicta.
6. Properly, the Un-American Activities Committee has addressed itself to the real issue before it. Whether five justices
of the Supreme Court would agree that any security clearance
procedure which did not provide for "confrontation" is constitutionally defective is speculation. The issue with which this
Committee is concerned is to obtain a statutory basis for the
industrial security program. That is vital to the country.
7. The nine areas listed in paragraph 2, of the Dissent for
coverage in the Resolution, are equally subordinate to the main
problem. Some are incapable of implementation. Obviously,
no Bar Association Committee is in a position to propose to
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Congress "the standard of decision for denial of clearance."
This of its nature must be left in considerable measure to the
agency head on whom the responsibility rests. Similarly, "the
procedure to be employed" can best be worked out by those
who are charged with this function by the Congress. Statutes
do not imbed in law the procedures for the conduct of court
cases. Bogging the Committee's recommendation down in a
mass of extraneous details merely provides a mass of material
for nitpicks. For instance, should the individual have 30 or
45 days in which to reply? Meanwhile, the vital issue of legislative authorization for the program has been forgotten in the
clamor of the procedural experts.
8. The only other point in the Dissent is that the author
does not trust the Chairman of the full Committee to represent
the views of the Committee and the Bar Association before
Congressional committees, if called upon to testify on proposed
legislation. This is so immature as to preclude serious considation. The Chairman and the Association has every right and
qualification to express the view that the mandate of the Supreme Court be complied with by necessary legislation to protect the nation's security. How this is to be implemented is
the business of Congress and the Executive. The Association
and the courts will be vigilant to see that it is done within the
framework of the Constitution.
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