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APPENDIX

The following pages consist of a portion of an interview with Howard

Westwood conducted by his partner, Theodore Garrett, on May 31, 1979.  The purpose of

the interview was to prepare materials for use in a history of Covington & Burling which

Howard later wrote in 1984.

This portion of the interview provides an active participant's recollection of

the Steel Seizure case, one of the most important cases decided by the courts of the D.C.

Circuit.  Accordingly, it should be included in Westwood's contribution to the Oral

History Project.
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' The Steel Seizure Cas a 
During the Korean War (this was i n  1952)  there had 

been a s i g n i f i c a n t  amount o f  i a f l a t i o n  which crea ted  wage 

demands by labor  unions and there was a p a r t i c u l a r l y  dramatic 

s i t u a t i o n  i n  the s tee l  indus t ry .  The steel i n d u s t r y ' s  con t rac t s  

with the labor unions came t o  an end a t  the end of 1951. 

Negot ia t ions  f o r  new c o n t r a c t s  had begun q u i t e  l a t e  i n  1951, 

maybe n o t  u n t i l  around the 1st of  December, they went on 

beyond the terminat ion d a t e ,  and u l t ima te ly  the re  was a wage 

s t a b i l i z a t i o n  board recommendation as  t o  how the d i spu te  ought 

t o  be resolved. 

as a p a r t  of the governmental a c t i v i t y  i n  the f i e l d  designed 

t o  h e l p  curb the i n f l a t i o n a r y  t rends .  

made on the 20th o f  March of 1952 b u t  the steel companies 

rejected it. 

E a r l y  i n  Apri l ,  I t h ink  the d a t e  was Apri l  3rd, a f t e r  the 

r e j e c t i o n  by the steel companies, the steel union announced 

t h a t  there would be a s t r i k e  t o  begin a t  12:Ol a.m. on Apri l  

9. 

This wage s t a b i l i z a t i o n  board had been c rea ted  

I ts  recommendation was 

Apparently, l a b o r  was w i l l i n g  t o  go along on it. 

I have forgot ten  what day of the week Apri l  9 was. 

The Taft-Hart ley Act, of course,  had been adopted 

sometime before.  

an emergency if there were a threa tened  s t r i ke ,  and then f o r  a 

s o- c a l l e d  cooling of f  per iod  t h e r e  was t o  be no s t r ike .  

I t  gave the Pres ident  the power t o  declare 

The 
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government could enforce the no- s t r ike  provision during t h a t  

p e r i o d  by bringing s u i t  a g a i n s t  the  l abor  unions t o  e n j o i n  a 

s t r i k e .  During t h a t  cool ing o f f  per iod the  idea was t h a t  t h e  

P r e s i d e n t  would designate  a f ac t- f ind ing  commission, e tc .  I t  

woule make a r epor t  before  the end of the cooling off per iod .  

I t  was the  theory t h a t  p u b l i c  opinion then would r e q u i r e  the 

p a r t i e s  t o  the d i spu te  t o  abide by the r e p o r t  o r  i f  it were a 

s i t u a t i o n  which involved a g r e a t  n a t i o n a l  emergency, then  

presumably Congress would have an opportunity t o  s t e p  i n  and 

l e g i s l a t e .  

The Taft-Hart ley A c t  had c rea ted  a grea t  deal of 

oppos i t ion  on the  p a r t  of the unions. Anything t h a t  curbed 

thei r  r i g h t  t o  s t r i k e  was, of course,  regarded by the unions 

a s  ve ry  bad. 

Taft-Hart ley Act. 

the s t e e l  dispute t h a t  he was not  going t o  r e s o r t  t o  the 

procedures s e t  up under the Taft-Hart ley Act. So here was a 

th rea tened  s t r i k e ,  one t h a t  was very c r i t i c a l  t o  the economy 

and t o  the nation and t h e o r e t i c a l l y ,  a t  l e a s t ,  o r  a t  l e a s t  

a l l e g e d l y ,  would have an impact on our nat ional  m i l i t a r y  

p o s t u r e  i n  connection w i t h  the Korean War. 

p a n i e s ,  probably th inking  that  because of the impact on our 

m i l i t a r y  s t rength  o f  a s t r i k e ,  f e l t  t h a t  t h e i r  bargaining 

p o s i t i o n  would be s t rengthened i f  there were a threa tened  

s t r i k e ,  t h a t  t h a t  would r e s u l t  i n  pub l i c  opinion being marshalled 

a g a i n s t  the  pos i t ion  of  the  labor unions. Obviously, from the 

Pres ident  Truman was very much opposed t o  t h e  

I t  was f a i r l y  ev ident  from the beginning of 

The s t e e l  com- 
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very  beginning a d  then a l l  through the l i t i g a t i o n ,  the thing 

t ha t  was uppermost i n  the minds of t h e  steel companies, and no 

doubt i n  the minds of the labor  unions, was sheer  t a c t i c s  io  

their wage d i spu te  -- what would most conduce t o  strengthening 

the p o s i t i o n  of one side or the o ther  i n  the eyes of the 

genera l  p u b l i c .  

When the s t r i k e  was c a l l e d ,  the s tee l  companies 

decided t ha t  they would seek somehow or another  t o  p ro tec t  

themselves by l i t i g a t i o n .  There had been a f e e l i n g  a l l  along, 

and some i n d i c a t i o n  a l l  along, t h a t  the Pres iden t  would ac tua l ly  

seize the s teel  companies, take them over i n  the  event there  

were a s t r i k e ,  and would not  follow the Taft-Hartley A c t .  H e  

would j u s t  r e s o r t  t o  some kind of a l leged  inhe ren t  power on 

the p a r t  of  the Pres ident  as Commander-in-Chief of the Armed 

Forces t o  take over an industxy and then f o r b i d  a s t r i k e  i f  

our  n a t i o n a l  defense pos ture  were s e r i o u s l y  threatened.  I t  

was a l s o  reasonably c l e a r  t h a t  i f  the Pres iden t  seized the 

s tee l  companies, the l abor  unions would n o t  s t r i k e  - not  

n e c e s s a r i l y  t h a t  they  agreed t h a t  the P r e s i d e n t  had the  power 

t o  t a k e  over ,  b u t  r a t h e r  because they f e l t  reasonably sure 

t h a t ,  i f  the Pres ident  d i d  take over the steel  companies, he 

o r  h i s  agen t s  then would make a wage deal w i t h  the s t e e l  

unions t h a t  would be r a t h e r  t o  t h e i r  l i k i n g .  That then would 

improve their  bargaining pos i t ion  i n  the f u t u r e  because whatever 

the P r e s i d e n t  had done would be a f l o o r  from which they  could 

f u r t h e r  barga in  w i t h  the s teel  companies. The threa t  t h a t  
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t h a t  sort of thing might occur was, o f  course ,  .from the steel  

companies' s t andpoin t ,  very se r ious  because it meant that  

their  bargaining p o s i t i o n  for t h e  f u t u r e  would be corres-  

pondingly weakened i f  t h e  Pres ident  took  over  and ra i sed  

wages. 

ready f o r  l i t i g a t i o n .  

So the s teel  companies had their  lawyers begin g e t t i n g  

We were n o t  i n  on the  mat te r .  We were not  the  

lawyers for any of the s teel  companies and w e  had heard nothing 

about this whole controversy except t h a t  any member of the 

p u b l i c  reading the newspapers would know something a b o u t  it. 

Davis Polk represented U.S. Stee l .  U.S. Stee l ,  o f  

course ,  was t h e  lead s tee l  company. 

happy r e l a t i o n s h i p s  wi th  Davis Polk fo r  many, many years.  

This was the r e s u l t  t o  a considerable e x t e n t  of Judge Covington. 

We would use Davis Polk i n  New York, and Davis Polk would u s e  

u s  i n  Washington. 

branches down here by and large .  

l i t i g a t i o n  i n  the District  of  Columbia, t hey  had to have local 

counsel  They came t o  us  without any r e a l  advance warning. 

Obviously it was t h e i r  thought t h a t  w e  would be l oca l  counsel ,  

and t h a t  they would be doing a l l  the b r i e f i n g  and arguing and 

a l l  the work. I am n o t  sure whom they  o r i g i n a l l y  approached. 

I t h i n k  maybe the t o p  management i n  U.S. Steel may have c a l l e d  

Tommy Austern. 

on the papers a s  l o c a l  counsel. M r .  O ' B r i a n I s  reputa t ion was, 

of  course ,  g l i t t e r i n g .  He was unquestionably the dean of  t h e  

Our firm had had very 

I n  those days New York firms d i d n ' t  have 

For Davis Polk t o  conduct a 

What they had i n  mind w a s  g e t t i n g  Mr. OfBrian 
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American Bar, arid t o  have him on the papers  a s  loca l  counsel 

would be very good. 

Mr. O'Brian might be ava i lab le  and Austern indica ted  t ha t  he 

probably would be. 

I think they  called Austsrn t o  see i f  

The end of it was t h a t  a meeting was set  up f o r ,  I 

th ink ,  the 8th of A p r i l ,  the day before  the s t r i k e  was a c t u a l l y  

t o  begin. That 's  my best r e c o l l e c t i o n ,  although it i s  p o s s i b l e  

it was a l i t t l e  e a r l i e r  than t h a t .  Mr. OIBrian, of course,  

would need some help,  and I was asked t o  he lp  him. M r .  O'Brian 

and I met with the Davis Polk lawyers on t h a t  first day. I am 

p r e t t y  s u r e  t h a t  I had already decided t h a t  it would be neces- 

s a r y  t o  have a l o t  of help and I had Paul  Warnke and Stan 

Temko and another  one of our then a s s o c i a t e s ,  a chap named 

Chuck Barber, s i t  i n  on the meeting. 

We never d id  i n  our f i r m  take t o  the idea of being 

l o c a l  counsel  i n  a matter and although it was reasonably 

apparent t h a t  the Davis Polk people thought  we would j u s t  be 

p u t t i n g  our  names on papers, we made it c l e a r  t o  them t h a t ,  i f  

w e  were going t o  be on the case ,  we were rea l ly  going t o  be i n  

it. 

w e  were going  t o  be a c t i v e l y  involved i n  working out  t h e  

s t r a t e g y ,  the theory of the case ,  the  papers ,  and so f o r t h .  I 

must say t ha t  the Davis Polk  people were ve ry  good about it. 

There was no e f f o r t  t o  p u t  u s  on the she l f  and keep us i n  a 

subordinate  p o s i t i o n  a t  all. 

That d i d n ' t  mean t h a t  we would supersede Davis Polk b u t  
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What w e  d id  a t  t h a t  first meeting was t o  recognize 

t h a t  a he l l  of a l o t  of work had t o  be done i n  a very g r e a t  

hurry, because w i t h  the s t r ike  about t o  occur the Pres ident ' s  

s e i z u r e  was imminent. So it was q u i t e  apparent t h a t  l i t i g a t i o n  

would be e s s e n t i a l .  

P res iden t .  As soon a s  he entered h i s  executive order t ak ing  

over  the steel  p l a n t s ,  the labor unions l e t  it be known t h a t  

they  wouldn't s t r i k e .  

And o f  course  t h e r e  was a seizure by the 

In  h i s  order  taking over the p l a n t s ,  the President  

des ignated  h i s  Secre tary  of Commerce, M r .  Sawyer, as the 

person who would be running the show. 

a l l  i n t e n t s  and purposes nominal. The management of the  s tee l  

companies was n o t  superseded. In  f a c t ,  the take over merely 

amounted t o  an order  saying tha t  they were taken over by the 

United S t a t e s  b u t  provided t h a t  a l l  of the people in the s t e e l  

companies' s t a f f ,  management and labor ,  would s tay  on the job 

subject t o  such orders  as M r .  Sawyer, on behalf  of the Pres iden t ,  

might i s s u e .  

a f f e c t i n g  wages and hours. As a matter  of  f a c t ,  there were 

s ta tements  by Sawyer t h a t  indica ted  t ha t  he had no immediate 

i n t e n t i o n  of a f f e c t i n g  wages and hours,  and it was the idea  

t h a t  t h e r e  would continue t o  be negot ia t ions  between management 

and union on the wagehour i s sues  w i t h  Sawyer s i t t i n g  on the 

s i d e l i n e s  hoping t h a t  somehow everything would work o u t .  

The take  over was t o  

A t  t h e  beginning, there was no order a t  a l l  

However, the tak ing  over by the  President  made it 

u n r e a l i s t i c  t o  expect  t h a t  t h e r e  would be any voluntary agreement. 
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On the one hand; the labor  unions wanted t o  g e t  t h e  b e n e f i t  of 

Sawyer's i n t e r v e n t i o n  aud t o  force  h i s  hand so ''hat he would 

have t o  take some wage and hour ac t ion  which would be t o  their 

b e n e f i t .  

agreement. On the o t h e r  hand, the steel  companies weren ' t  

about t o  e n t e r  i n t o  an agreement w i t h  t h e  compulsion of the 

P r e s i d e n t  of the United States.  

the beginning figured tha t  what they r e a l l y  faced was n o t  only 

a take over =- which d i d n ' t  do anyone any p a r t i c u l a r  damage =- 

b u t  i n  the very n e a r  f u t u r e  a very damaging a c t i o n  by Sawyer, 

t h a t  i s  inc reas ing  t h e  wages and i n  effect  acceding t o  var ious  

o f  the Union demands. 

So t h e  l a b o r  unions d id  c o t  w a n t  t o  e n t e r  i n t o  an 

So t h e  s t e e l  companies from 

I t  was obvious t h a t  I would have t o  take t h e  lead i n  

t h e  work t h a t  w e  d id  a t  Covington & Burling.  

w e l l  a long i n  y e a r s  and c o u l d n ' t  be expected t o  devote the  

time and energy t o  t h e  b a s i c  work of r e sea rch  and d r a f t i n g  o f  

t h e  papers  and so on. What I d id  was t o  d iv ide  t h e  work t h a t  

would have t o  be done among the three guys I mentioned. 

Warnke was t o  proceed w i t h  t he  necessary research  and brainwork 

and legwork and muscle work on t h e  procedural  aspects  of the  

problem; Temko was assigned the subs tan t ive  aspec ts ;  and Chuck 

Barber was given quite a number o f  mi s s ions  having t o  do wi th  

l i a i s o n  w i t h  the Davis Polk lawyers and so forth. 

M r .  O'Brian was 

W e  d i d n ' t  s t a r t  o u r  work from a c l e a n  s l a t e  by any 

means because the Davis Polk people had done some very e x c e l l e n t  

r e sea rch  work and had some d r a f t s  of papers .  

o f  f u r t h e r  work had t o  be done very,  very promptly. 

But  an a w f u l  l o t  
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I n  the meantime, o ther  of  t h e  s tee l  companies had 

been busy and as soon a s  the se i zu re  occurred a couple of  them 

went i n t o  a c t i o n  - b u t  no t  U.S. Steel. 

papers ready and w e  d i d n ' t  want t o  be o u t  i n  f ron t .  

w e  wanted t o  try t o  be su re  of how the case  ought t o  be pre- 

sen ted  before  w e  f i l ed  anything. But a couple of the companies 

ve ry  immediately went a t  n igh t  t o  Judge Bast ian of the District 

Court t o  seek a r e s t r a i n i n g  order a g a i n s t  the se izure .  One 

was Youngstown, represented by John Wilson of our Bar here. 

The o ther  was Republic, represented by Bruce Bromley of the 

N e w  York Bar. 

act  t h a t  n igh t .  

nex t  day = Holtzoff  was s i t t i n g  i n  Motions Court. 

We d i d n ' t  have our 

Moreover 

They went t o  Judge Bast ian ,  b u t  he refused t o  

They were t o l d  t o  go t o  Judge Holtzoff the 

They d id  go t o  Holtzoff and sought a temporary 

r e s t r a i n i n g  order. 

denied the temporary r e s t r a i n i n g  order .  

memorandum opinion o r  make any f ind ings  i n  h i s  order of den ia l  

b u t  there was s i g n i f i c a n t  colloquy i n  the argument before  him. 

What he s a i d  was, IILook here,  the mere s e i z u r e  o f  the p l a n t s  

i s  no t  immediately i n ju r ious  because nothing i s  happening. 

You a r e  ope ra t ing  j u s t  the way you always have -= the same 

wages, hours and everything else == and I d o n ' t  see t h a t  there 

i s  any occasion f o r  a temporary r e s t r a i n i n g  order  unless some 

kind of i n j u r y  i s  threatened,  so no temporary r e s t r a in ing  

order .  If 

After qu i t e  a l o t  of argument, Holtzoff 

He  d i d n ' t  write a 



Nonetheless, of  course,  b i l l s  of complaint were 

f i l e d  seeking prel iminary in junc t ions  and we had our complaint 

ready t o  f i l e  f a i r l y  soon a f t e r  H o l t z o f f ' s  order.  I have 

f o r g o t t e n  now how many complaints were f i l e d ,  b u t  every s t ee l  

company was involved. 

tha t  began t o  be f i l e d  i n  the Distr ict  Court. 

assigned to Judge Pine.  

about  the o l d  PWA cases I referred both t o  Holtzoff ,  who was 

t h e n  i n  the Department of  Justice, and t o  Pine,  who was then 

i n  the Office of  United S t a t e s  Attorney. 

cant t o  the S t e e l  Case; it is  j u s t  i n t e r e s t i n g  that  I had had 

rather int imate  con tac t s  w i t h  both those gentlemen e a r l y  on. 

The case  was assigned t o  Judge Pine. There was 

, 

I t  was an enormous bundle of papers 

The case g o t  

You might remember t h a t  i n  my t a l k i n g  

That is not  s i g n i f i -  

s t i l l  r e a l  unce r t a in ty  about how t o  present  the  matter  with 

any hope of g e t t i n g  immediate in junc t ive  relief as  long as 

Sawyer was not  t ak ing  any ac t ion .  As I have s a i d ,  Sawyer was 

s a y i n g  things t h a t  ind ica ted  t h a t  he d i d n ' t  contemplate t ak ing  

any ac t ion ,  t h a t  he was going t o  r e l y  on a cont inuat ion of t h e  

barga in ing  between management and labor .  

shop were very worried t ha t  i n  tha t  posture  t h e r e  was n o t  a 

p r a y e r  of g e t t i n g  a prel iminary in junct ion .  

And we here i n  the 

I must s a y  t h a t  a t  t h a t  p o i n t  nobody among the s t e e l  

companies' lawyers had any remote idea  t h a t  anything would be 

faced up t o  by Pine  except the mat te r  of preliminary injunc- 

t i o n .  

a c t i o n  i n  the Distr ict  Court either a t  t h a t  s tage o r  i n  the 

Nobody had any idea  tha t  there would be any f i n a l  
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near  fu tu re .  The whole ques t ion  was -- a r e  w e  going t o  

prel iminary in junc t ion  or not? We wanted a prel iminary 

t i o n  pending a t r i a l  on t h e  merits, i n  o rde r  t o  p r o t e c t  

g e t  a 

injunc- 

ourselves .  

We f igured t h a t  a t r i a l  on the merits, while  it would be 

expedi ted,  c e r t a i n l y  would n o t  occur for a number of weeks. 

But the government committed a t a c t i c a l  blunder .  

They could  have waited f o r  a s u b s t a n t i a l  per iod  under the 

rules before  f i l i n g  any responsive pleading. 

almost immediately f i l e d  a motion t o  d ismiss .  

and the o the r  s teel  companies were assuming t h a t  t h e  only r e a l  

i s s u e  would be t h a t  of a prel iminary in junc t ion ,  t h e  f i l i n g  of  

this motion t o  dismiss a t  l e a s t  s e t  the stage -- although we 

c o u l d n ' t  be l i eve  t h a t  this would r e a l l y  happen == f o r  r u l i n g  

on the motion t o  dismiss and i n  e f f e c t  f i n a l l y  deciding the 

case. Well, I th ink it was on Sunday, which would be about 

Apr i l  20 ,  Sawyer f i n a l l y  began making s ta tements  t h a t  indica ted  

t h a t  he was going t o  make a change of some kind i n  wages. 

t h a t  po in t ,  the matter of  an in junct ion  became of  c r i t i c a l  

importance and w e  f i g u r e d ,  as d id  the  o the r  lawyers, t h a t  the  

p o i n t  made by Holtzoff could be go t  around because now the re  

was threatened (on the b a s i s  of Sawyer's s ta tement)  an immedi- 

a t e  in ju ry ,  t h a t  i s  an inc rease  i n  wages and otherwise taking 

a c t i o n  i n j u r i o u s  t o  t h e  management. well, argument was set 

f o r  Thursday, Apr i l  24th .  

Thursday, A p r i l  24th, and Friday,  A p r i l  25th. 

Instead they 

So whereas we 

A t  

Actual ly  the argument r a n  both on 
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I haven ' t  double checked this,  and my memory is 

fuzzy, but I think that  tec.hnically the only th ing  before 

Pine,  even though a Motion to Dismiss had been f i l e d ,  the only 

t h i n g  technica l ly  before  him wss the Motion f o r  Preliminary 

In junct ion .  The government, however, made a mistake; they 

f i l e d  a g r e a t  long br ief .  

the argument. 

t a k i n g  over the  case;  it wasn' t  l e f t  t o  the local U.S. a t to rney  - 
had dug o u t  papers t h a t  had been used during World War I1 i n  

connection with the Montgomery Ward seizure, which was a very 

dramatic event and a t  t h a t  time there had been a l o t  o f  b r i e f i n g  

of  the power of the  P r e s i d e n t  t o  take over a p lan t .  They had 

a l l  t h a t  learn ing  and a l l  those papers  i n  their f i l e s  and I 

guess they c o u l d n ' t  resist the  temptation t o  f i l e  a d e a t h l e s s  

document t h a t  would a s s e r t  the  u n l i m i t e d  inhe ren t  power o f  the 

Executive a s  the Commander-in-Chief t o  do whatever he wanted 

t o  do. 

the prel iminary i n j u n c t i o n  issue f a i r l y  thoroughly i n  one 

p a r t ,  i ts  burden was on the meri ts  of the  case ,  t h a t  i s ,  i s  

there o r  i s  there  no t  inhe ren t  power i n  the Executive t o  take 

over? 

They f i l e d  it severa l  days before 

The Department of J u s t i c e  lawyers - t hey  were 

So the  paper they  f i l e d ,  although it was addressed t o  

Thus we had the b e n e f i t  of  the government having 

f i l e d  their brief and w e  g o t  busy. 

working l i k e  h e l l  on this th ing  a l l  along. We go t  busy with 

their brief i n  hand and were able  t o  p u t  our  b r i e f  on behalf 

o f  U.S. Stee l  i n  f i n a l  shape w i t h  the b e n e f i t  o f  the government's 

Of course we had been 
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document. 

by a l l  odds the most thorough, both on t h e  prel iminary injunc- 

t i o n  i s s u e  and on the n e r i t s  responsive t o  the government's 

argument. 

prepared i n  so s h o r t  a t i m e .  The c r e d i t  fo r  it is due very 

l a r g e l y  t o  the ex t rao rd ina ry  a b i l i t y  of Stan Temko and Paul 

Warnke. 

I s a i d ,  Davis Polk had done some excel len t  work. 

c l o s e l y  w i t h  the Davis P o l k  people i n  pu t t ing  this brief  

t o g e t h e r ,  b u t  it was a Temko-Warnke job i n  the  main t h a t  

produced our document. 

Bruce Bromley on down == Bruce Bromley was a very d i s t i n -  

guished lawyer =- recognized the merit  of our document and, i n  

the  argument t h a t  d i d  occur before  Pine, it was our document 

t h a t  was r e f e r r e d  t o  not  only  by u s  b u t  by other  lawyers as 

the  d e f i n i t i v e  s ta tement  of  the pos i t ion  of the s teel  companies. 

All the s teel  companies f i l e d  b r i e f s  b u t  ours  was 

I t  was a p r e t t y  doggone good job f o r  having t o  be 

They a r e n ' t  e n t i t l e d  t o  a l l  of the credit  because, as  

We worked 

The o t h e r  lawyers i n  the  case  from 

Before the argument w e  had a s t r a t e g y  sess ion .  We 
i n  Covington were n o t  t o  p a r t i c i p a t e  i n  the argument f o r  U.S. 

S t e e l .  

the important Davis Polk p a r t n e r s  and very much involved i n  

the work on the case. 

lawyers f o r  a l l  the s t e e l  companies. 

the chairmanship of  such a meeting, and gradual ly  I s o r t  o f  

assumed tha t  p o s i t i o n .  

John Wilson, who represented  Youngstown and who i s  a very able  

lawyer and was h i g h l y  regarded and respected by the o the r  

The person arguing would be Ted Kiendl, who was one of  

We had a s t r a t egy  sess ion  w i t h  the  

Somebody has t o  assume 

I had very good r e l a t i o n s h i p s  w i t h  
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lawyers. The lawyers from New York, Pi t tsburgh and elsewhere 

would s o r t  of defer  t o  the l o c a l  lawyer anyway. So, it was 

kind of a na tura l  t h i n g  t h a t  i n  sess ions  among t he  lawyers t o  

d i s c u s s  how things would be worked out ,  a l o c a l  lawyer would 

become a fac to  chairman of t h e  meeting and I was it. I 

d o n ' t  want t o  exaggerate t h a t .  That doesn ' t  mean t h a t  I was 

d e c i d i n g  things a t  a l l ;  it was simply t o  have things done i n  

an o r d e r l y  way. 

I t  was decided t h a t  the lead-off argument would be 

by Ted Kiendl for U.S. Steel and then the o the r  lawyers would 

follow along w i t h  Bruce Bromley, obviously, t ak ing  an impor tant  

p a r t ,  and John Wilson t a k i n g  an important p a r t .  John Wilson's 

impor tant  pos i t ion  i n  the matter was recognized because Wilson 

and Pine knew each o t h e r  w e l l .  Wilson a t  one t i m e  had been i n  

the U.S. Attorney's  Office and w e  a l l  knew tha t  t h e r e  was a 

high mutual regard between those two people. 

I th ink  every s i n g l e  one of the  s teel  companies t h a t  

had f i l e d  s u i t  appeared a t  the argument before Pine. 

course ,  there was a desire on the p a r t  of everybody t o  g e t  

i n t o  the a c t  bu t  Ted Kiendl it was agreed would l ead- of f .  

Of 

P i n e  was a ve ry  d i l i g e n t  judge; and it was quite 

apparent ,  when the  argument began, t h a t  he had read the papers  

t h a t  had been f i l e d ,  despi te  their voluminous na ture ,  and had 

read  them rather c a r e f u l l y  -- even including the U.S. Steel  

paper, which had been f i l e d  a t  the l a s t  minute. 



One p o i n t  i n  the s t r a t e g y  se s s ion  ahead of t i m e  t h a t  

had been agreed t o  by a l l  t h e  lawyers was t h a t  what we were 

r e a l l y  a f t e r  was a pre l iminary in junc t ion  no t  enjoining the 

s e i z u r e  b u t  en jo in ing  any a l t e r a t i o n  i n  labor  condi t ions .  

Ho l t zo f f ' s  p o s i t i o n  had influenced u s  and i n  any event it 

seemed a s  a matter of s o l i d  l e g a l  ana lys i s  t h a t ,  

ex t raord inary  remedy of a prel iminary in junct ion,  the best  we 

could hope f o r  would be a hold up on a change i n  labor  condi t ions .  

We c o u l d n ' t  g e t  a pre l iminary in junc t ion  aga ins t  the s e i z u r e  

i t se l f  because t h a t  was the whole case .  

any o f  u s  a t  the s t r a t e g y  se s s ion  t h a t  Judge Pine on such 

s h o r t  n o t i c e  would walk up t o  r u l i n g  on the Motion t o  D i s m i s s  

o r  i n  any event  would e n t e r t a i n  an argument i n  support o f  a 

p re l iminary  in junc t ion  of the se i zu re  i t s e l f .  

argument, when he took o f f ,  was couched i n  terms of seeking 

only an in junc t ion  aga ins t  a change i n  labor  condi t ions .  

Although our papers had sought a preliminary in junct ion a g a i n s t  

the s e i z u r e ,  Kiendl went so f a r ,  on being questioned by P ine ,  

a s  in effect  t o  amend our papers so t h a t  our prayer would be 

l imi ted  t o  a pre l iminary in junc t ion  only aga ins t  a change i n  

l abo r  condi t ions .  

f o r  the 

I t  never occurred t o  

So Kiendl ' s  

Almost immediately Judge Pine reacted very nega t ive ly  

t o  t h a t  p o s i t i o n .  

you are n o t  seeking a prel iminary in junc t ion  aga ins t  the 

s e i z u r e ,  tha t  you a r e  p e r f e c t l y  content  t o  l e t  the government 

hold on t o  the s tee l  companies because you know t h a t  there 

H e  s a id ,  i n  e f f e c t ,  "DO I understand t h a t  
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will be no s t r ike?  The l a b o r  unions won't s t r i k e  a g a i n s t  the 

government. You want t o  g e t  the benef i t  of the government's 

ho ld ing  the s t e e l  companies because then you know t h a t  there 

will be no s t r i k e .  

government from giving any b e n e f i t s  t o  the labor unions by 

making a change i n  labor  cond i t ions .  Is t h a t  what you are 

saying?I1 And Kiendl, of course ,  s a i d ,  I1Yes." Well, it was 

very apparent  t h a t  Pine d i d n ' t  l i k e  t h a t  one b i t .  

All you w a n t  t o  do is t o  prevent the 

I t  was a l s o  apparent  t h a t  Pine was not very happy 

about  the argument of the government t h a t  t h e r e  was some kind 

of  i n h e r e n t  power i n  the Execut ive t o  se i ze  property -- p a r t i c u-  

l a r l y  i n  view of the  f a c t  t h a t  i n  the  Taft-Hartley A c t  Congress 

had sought t o  make provis ion  f o r  deal ing with a labor  d i s p u t e  

t h a t  involved a nat ional  emergency. 

Even though e a r l y  on, t h e  judge during Kiendl l s  own 

argument had telegraphed the fact t h a t  he was disposed t o  walk 

r i g h t  up t o  the  bas ic  merits of t h e  case,  he, Kiendl, didn't 

r e t r e a t  from h i s  pos i t ion .  He was very firm. However, when 

Kiendl f i n i s h e d  and the o t h e r  lawyers began arguing -- and 

p a r t i c u l a r l y  this was t r u e  i n  the case of John Wilson -- t hey  

got the p o i n t .  

case and working hard on what they  sensed t o  be Judge P i n e ' s  

d i s p o s i t i o n  not  only t o  go t o  the meri ts  bu t  t o  go t o  the 

merits i n  a way favorable t o  the pos i t ion  of the s tee l  companies. 

That d o e s n ' t  mean t h a t  they  repudia ted  Kiendl 's  p o s i t i o n  but 

none of  them would take the p o s i t i o n  t h a t  t h e y ,  were amending 

They r e a l l y  began leaping t o  the  merits o f  the 
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t h e i r  papers so as t o  pray only f o r  the kind of i n j u n c t i o n  

t h a t  Kiendl prayed f o r  i n  h i s  o r a l  amendment. 

I t  was p a r t i c u l a r i y  c l e a r  during John Wilson's 

argument what the bent. of P i n e ' s  mind was. Wilson knew Pine 

l i k e  h i s  own b r o t h e r .  I d o n ' t  mean t h a t  Pine favored Wilson 

i n  any sense,  b u t  when Wilson was before him, there obviously 

was a rapprochement and an understanding on both sides of  the 

bar a s  t o  what it was a l l  about. 

ment 's  t u r n  a r r i v e d  it was p r e t t y  c l e a r  t o  everybody i n  the 

courtroom t h a t  Pine was disposed t o  go t o  the  basic merits of 

So by the time the govern- 

t h e  case and t o  rule on the motion t o  dismiss. 

then  came along and walked r i g h t  up t o  the merits. 

obviously very  confident .  I don ' t  know why because every th ing  

t h a t  had happened up t o  that p o i n t  d i d  not  such suggest t h a t  

t h e  government was going t o  win before Pine. 

The government 

They were 

The argument was concluded on Friday and Pine took 

H e  indicated t h a t  he was going the matter  under advisement. 

t o  decide very  promptly b u t  he d i d n ' t  decide it from the 

bench. I n  the meantime, we were nemous as could be, of  

course ,  as t o  what Sawyer might  do. We thought  any minute 

that Sawyer would be haul ing o f f  w i t h  some kind of o rde r  

changing the l abor  cond i t ions .  But he d i d n ' t .  I d o n ' t  know 

e x a c t l y  why he d i d n ' t .  

about t h e  Steel Case =- a superb book - 0  r e a l l y  does n o t  

exp la in  why Sawyer d i d n ' t  immediately take ac t ion .  I can on ly  

guess, t h a t  Sawyer was never r e a l l y  happy about this seizure. 

The book wr i t ten  a year o r  so ago 
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I think he f e l t - t h a t  it was not p a r t i c u l a r l y  good government 

for t h e  President  t o  be seizing plants without regard  to any 

s t a t u t o r y  au thor i ty  and i n  defiance of the procedure set  up i n  

the Taft-Hartley A c t .  I t h i n k  he  was dragging h i s  f e e t  and 

the White House was r e l u c t a n t  t o  give him peremptory o r d e r s .  

I n  any event ,  there  was no change i n  the  labor cond i t ions  over 

t ha t  weekend. 

On Tuesday, Pine i s s u e d  h i s  decision. A memorandum 

I t  ove r ru led  the opin ion  was passed ou t .  

government's motion t o  d i smiss  and issued a pre l iminary  in junc-  

t i o n  as I r e c a l l  it. I ' d  have t o  go back and check t h e  papers  

f o r  j u s t  exac t ly  what it was, b u t  I think he over ru led  t h e  

motion t o  dismiss and i s sued  a preliminary i n j u n c t i o n  a g a i n s t  

the s e i z u r e .  

papers  o r a l l y ,  they weren ' t  going t o  g e t  any i n j u n c t i o n  because 

it would be s t u l t i f y i n g  t o  l e t  U.S. Stee l  have t h e  b e n e f i t  of 

a government seizure which meant no s t r i k e ,  p r a c t i c a l l y  speaking, 

and a t  the same time, keep the government from t a k i n g  any 

a c t i o n  benef i t ing  t h e  employees. B u t  Pine s a i d ,  " I f  you want 

t o  amend your papers, 1'11 i s s u e  an injunction f o r  you, a l s o . ' '  

By t h a t  time, of course,  I was t h e  guy represent ing U.S. 

S t e e l ,  because Kiendl and company were i n  New York and a l l  of  

this had happened on very s h o r t  not ice .  

sweet s e c r e t a r i e s ,  AM Steel ,  w i t h  the typewriter  i n  the 

Courthouse co r r idor  down there, I d i d  an amendment of  our 

papers ,  withdrawing the o r a l  amendment which Kiendl had made 

dur ing  h i s  argument. So w e  g o t  an injunct ion,  a l s o .  

We read it quickly. 

He s a i d  t h a t  s ince  U.S. Stee l  had amended i t s  

1 

So with one o f  our 
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Then t h e  government made i ts next blunder.  They 

decided t h a t  they would 50 d i r e c t l y  t o  the Supreme Court and 

s k i p  t h e  C o u r t  o f  Appeals. 

o r d e r .  

Appeals, you can p e t i t i o n  d i r e c t l y  t o  the Supreme Court,  i f  

you want. 

power t o  grant  it. So on Wednesday morning, the  government 

first asked Pine f o r  a s t a y  of the in junct ion  pending their  

appeal  t o  the C o u r t  of Appeals, and indica ted  t h a t ,  as  soon as  

t h e y  f i l e d  their appeal, t h e y  would p e t i t i o n  f o r  c e r t i o r a r i .  

P ine ,  of  course,  denied the s t a y .  By t h a t  afternoon, w e  were 

i n  t h e  C o u r t  of  Appeals. Argument occurred t h a t  af ternoon i n  

t h e  Court of Appeals on t h e  government's motion f o r  a s t a y  

pending a p e t i t i o n  f o r  c e r t i o r a r i .  

a l l  n i g h t  and had papers f i l e d ,  as d id  the  o t h e r  s t e e l  companies, 

opposing a s t a y .  

of a s t a y ,  t h e  government was s t i l l  overconfident.  

f o r g o t t e n  now whether the S o l i c i t o r  General, Mr. Perlman, was 

p r e s e n t  a t  t h a t  argument. I th ink  he was. Yes, I t h ink  the 

argument t h a t  afternoon, the p r i n c i p a l  argument, was made by 

M r .  Baldridge of the  Department of  J u s t i c e ,  and I th ink  Perlman 

made a reply argument a f t e r  t h e  argument by t h e  s t e e l  company 

lawyers.  

That was a blunder of t h e  f i r s t  

A s  you know, once the record is  f i led  i n  the Court of  

They don ' t  have t o  g ran t  it, b u t  they have the 

O f  course, w e  had worked 

In t h e  argument t h a t  afternoon on t h e  mat te r  

I have 

Things were happening so f a s t  Mr. OIBrian c o u l d n ' t  

p o s s i b l y  have kept up w i t h  it. So I was the guy. B u t  w e  had 

had another s t r a t e g y  s e s s i o n  of t h e  lawyers on Tuesday n i g h t ,  
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knowing tha t  this i s  what the government was going t o  do. 

F i r s t  I should say t h a t  before  Pine the only l o c a l  lawyer who 

had been r e a l l y  involved s i g n i f i c a n t l y  i n  the  a c t u a l  argument 

was John Wilson. 

and I t h i n k  some lawyers from o t h e r  c i t ies .  

s e s s i o n  t h a t  Tuesday n igh t  when w e  were deciding how th ings  

were t o  be handled on Wednesday i n  t h e  Court of Appeals, which 

w e  k n e w  would be coming, I moved i n  very firmly and I j u s t  

l a i d  down the law t o  such New York lawyers as  then were t h e r e ,  

and Bruce Bromley was t h e r e ,  and, Cod b le s s  him, he was g r e a t .  

I l a i d  down the law and s a i d ,  t h e  guy who is t o  t a k e  t h e  l ead  

and make the p r i n c i p a l  argument i n  our Court of Appeals should 

be John Wilson. John Wilson i s  highly regarded; he i s  a l o c a l  

lawyer, and w e  d o n ' t  w a n t  you fore igners  i n  here screwing 

t h i n g s  up. 

There were a l l  of these  N e w  York lawyers, 

A t  t h e  s t r a t e g y  

Everybody took t h a t  i n  good s p i r i t  and it was agreed 

t h a t  John Wilson would lead- off .  

Bromley would no t  be involved. 

the argument i n  the Court of  Appeals, and some of the o the r  

lawyers were, too .  

argument went p r e t t y  well. 

on ly  i n  some of t h e  colloquy.  I j u s t  got i n  the  a c t  a l i t t l e  

b i t  on some of  the ques t ions  and answers back and f o r t h  between 

the bench and the lawyers. 

I d i d n ' t  mean t h a t  Bruce 

He was importantly involved i n  

But John Wilson took the  lead  and the 

I p a r t i c i p a t e d  i n  the argument 

The argument went p r e t t y  well and it r e a l l y  looked 

good. Chief  Judge Stevens,  it seemed, was w i t h  us .  Judge 
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Edgerton, everyone knew, would be aga ins t  u s .  B u t  it looked 

5s though we were going t o  g e t  a major i ty .  

doing,  g f  course,  was t o  argue aga ins t  a s t a y ;  and t h e  burden 

o f  the argument was if there werz a s t a y ,  t hen  immediately 

Sawyer would change l abo r  condit ions,  the f a t  would be i n  the 

f i r e ,  and w e  would be i r r epa rab ly  in ju red  and we cou ldn ' t  

p o s s i b l y  ever cu re  t h a t  i n ju ry .  

Wnat we were 

The Court took the matter  under advisement and was 

o u t  f o r  some l i t t l e  time. I th ink  the argument went on u n t i l  

about 6:OO and then,  I th ink ,  t h e  cou r t  came back around 7:00, 

o r  something of t h e  s o r t .  I have fo rgo t t en  the exact  times of 

day. 

t h a t  i f  t he re  were a s t a y  issued, it should be on condi t ion 

t h a t  there be no change i n  t he  l abor  condi t ions .  

made t h a t  p o i n t  a l l  the way through, b u t  the burden of argument 

was a g a i n s t  i s s u i n g  any s t a y  as  had been agreed among a l l  t he  

lawyers. 1 may say,  one of  the lawyers then  prominently 

involved i n  the argument was another h igh ly  respected l o c a l  

lawyer; t h a t  was Nubble Jones, of Hogan & Hartson. We were 

g e t t i n g  a l o c a l  f l a v o r  i n  t he  Court of  Appeals, except f o r  

Bruce Bromley. There was very l i t t l e  i n  t h e  way of a l i e n  

lawyers being involved.  

bo th  of  whom were very  highly  regarded; t h e i r  p r e s t i ge  much 

greater than mine. 

s t r a t e g y  se s s ion ,  and it was agreed t h a t ,  i f  the unthinkable 

happened and a s t a y  were i ssued w i t h  no condi t ion ,  I was t o  

In  t h e  course of the argument, the p o i n t  had been made 

John Wilson 

I t  was John Wilson and Nubble Jones, 

B u t  while  the Court was ou t ,  we had another 
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speak up immediately and press hard the question of having a 

cond i t i on  a t tached  t o  t he  s t a y .  

The Court l e t  it be known t h a t  they were ready t o  

announce their  dec i s icn ,  and so the Court  came in ,  a l l  n ine  of 

them. The lawyers were s i t t i n g  a t  the desks i n  f r o n t  of the 

Court. I t h ink  it was 7:OO o r  7:30 by this time. Very pre-  

emptor i ly  Stevens s a i d  t h a t  Judge Edgerton would announce the 

dec i s ion  of the Court s ince  he, Stevens, was i n  the  minor i ty .  

And Judge Edgerton simply announced t h a t  a s t a y  would issue, 

and r i g h t  away Stevens adjourned the se s s ion .  O f  course,  on 

adjournment, the lawyers s tand.  I w i l l  never forget .  I was 

standing n e x t  t o  Nubbie Jones, and Nubbie Jones, ou t  of the 

corner  of  h i s  mouth, growled, W h y  d o n ' t  you speak up?'' I w a s  

para lyzed.  All I could do was s o r t  of  gurgle .  I t  was s tage-  

f r i g h t ;  it was something; it was p a r a l y s i s ;  and I d i d n ' t  do 

what I was supposed t o  do. However, fo r tuna t e ly  Stevens, the 

Chief Judge, d i d n ' t  leave t h e  bench immediately, a s  a l l  the 

o the r  judges  d id .  The o ther  judges l i t e r a l l y  ran out.  I t  w a s  

a s  though someone had a gun a t  their heads. The dec i s ion  had 

been 5 t o  4 a g a i n s t  us. We had l o s t  Prettyman. Prettyman w a s  

the swing guy.  Stevens d i d n ' t  go q u i t e  so f a s t  and i n  a 

moment I was able t o  recover from the p a r a l y s i s .  So then  I 

began t o  s a y  t o  Stevens, now, wait  a minute, the re  is another  

p o i n t  here which apparently the Court has no t  addressed, and 

t h a t  i s  the ma t t e r  of  a t t ach ing  a condi t ion  t o  the s t a y .  

about t ha t ?  Stevens then s e n t  f o r  Judge Edgerton and Judge 

What 
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Edgerton came back,  and here  were Stevens and Edgerton on the 

bench and a l l  the lawyers. 

Then w e  had q u i t e  a l i t t l e  discuss ion.  I was saying, 

t hen  i n  effect ,  damn it, w e  had asked t h a t ,  i f  there were a 

s t a y ,  there be a condi t ion ,  and the Court hadn ' t  addressed 

t h a t .  

ques t ion .  They s a i d  nothing about it i n  Edgerton's announcement 

from the bench. I t  was q u i t e  obvious they had forgo t ten  a l l  

about  it i n  t h e i r  i n  camera discussions.  They j u s t  ignored 

I t  was apparent  t h a t  t he  Court had n o t  addressed t h a t  

it. There was considerable  d iscuss ion.  Perlman, of  course, 

was eager  t o  g e t  away, he was a l l  ready t o  run r i g h t  o u t  of 

the courtroom, because i f  you win, you d o n ' t  hang around. Bu t  

he c o u l d n ' t  quite g e t  away. 

The n e t  o f  it was tha t  Stevens f i n a l l y  s a i d ,  w i t h  

Edgerton agreeing,  t h a t ,  i f  we wanted t o ,  w e  could, a t  9:00 i n  

the morning o r  9:30, I have forgot ten ,  f i l e  an appl ica t ion  f o r  

a cond i t i on  t o  be a t tached  t o  t h e  s t ay .  So o f f  we went and 

worked a l l  n igh t  on t h e  papers for a condi t ion t o  the s t ay .  

By t h a t  time w e  a t  C&B were r e a l l y  i n  the saddle ;  you couldn ' t  

f o o l  around with o t h e r  lawyers. There wasn ' t  time. So it was 

Temko, Warnke, and Westwood working r i g h t  through the night  on 

an app l i ca t ion  f o r  a condi t ion t o  be a t t ached  t o  the s t ay .  We 

f i l e d  the papers then  by 9:30 i n  t he  morning. 

The Court, however, d i d  no t  convene a t  9:30. I 

d o n ' t  th ink they came i n  u n t i l  about 10:30. Obviously t h e y  

had been studying the papers t h a t  were f i l e d .  I have forgotten 
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whether the government f i l e d  papers i n  oppos i t ion .  

have, because they were working hard, 

and the sess ion  began a t  10:30. 

on the condi t ion for a s t a y .  

lead  i n  the argument, because I was t h e  only one, obviously,  

thoroughly prepared on this thing.  

argument Prettyman pressed  Perlman for an agreement tha t  there 

would be no change i n  the labor condi t ions u n t i l  the Supreme 

Court had an oppor tuni ty  t o  r e a l l y  pass  on t h e  ques t ion .  

Perlman resisted. 

this p o i n t  we w i l l  g e t  Prettyman and it w i l l  be 5 t o  4 i n  our  

favor.  

They may 

too.  The c o u r t  came i n  

We had a f u l l  sca la  argummt 

By this time I was t ak ing  the 

In t h e  course  of t h a t  

That l e d  us t o  think t h a t ,  by go l ly ,  on 

Of course,  i n  t h e  beginning a l l  t h a t  w e  had wanted 

was t o  prevent  a change i n  labor  condi t ions ,  t h e  p o s i t i o n  t h a t  

Kiendl i n i t i a l l y  had taken. So i f  we could g e t  t h a t ,  h e l l ,  w e  

would have won the case. 

argument on this matter of  a condi t ion went p r e t t y  well.  

F i n a l l y ,  r i g h t  a t  the t a i l  end, P e r l m a n  grudgingly agreed t h a t  

there would be no change i n  labor  condi t ions  u n t i l  h i s  p e t i t i o n  

f o r  c e r t i o r a r i  was f i led .  

cond i t ion  t h a t  a p e t i t i o n  fo r  c e r t i o r a r i  be f i l e d  by Fr iday ,  

which by then was the nex t  day. 

t h a t  he could f i l e  a p e t i t i o n  for cer t .  t h e  n e x t  morning at 

9:00 and change labor condi t ions  a t  9:30, so w e  were still 

mighty scared .  We d i d n ' t  feel  t h a t  m e t  Prettyman's p o i n t ,  

it d i d n ' t .  So w e  s t i l l  f e l t  p r e t t y  conf iden t  when the Court ,  

And we were p r e t t y  conf ident ;  the 

The c o u r t ' s  s t a y  had been -i s sued  on 

But Perlman's agreement neant  

and 
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a t  the end of t h a t  argument, took the  matter  under advisement. 

We figured we would g e t  Prettyman. However, the Court  came 

back i n  due course, 5 t o  4 a g a i n s t  u s  on the  matter  o f  a t taching  

the cond i t ion  we requested.  

So w e  had another n i g h t ' s  work. We had decided the 

s tee l  companies would g e t  on f i l e  immediately t h e i r  p e t i t i o n s  

f o r  c e r t i o r a r i ,  and we f igured  w e  would bea t  the government t o  

it even though we were the p reva i l ing  p a r t y  i n  the Distr ict  

Court .  W e  could, o f  course,  p e t i t i o n  the Supreme Court f o r  

c e r t i o r a r i .  So we worked l i k e  the  dev i l .  I don ' t  remember 

whether there was j u s t  a s i n g l e  se t  of papers f i l ed  on the 

p e t i t i o n  f o r  c e r t .  j u s t  f o r  U.S. S t e e l ,  and o ther  companies 

f i l e d  their own, o r  whether seve ra l  companies joined i n  the 

s i n g l e  paper.  I would have t o  go back and look a t  the f i l e s  

on tha t .  

Anyway first thing Friday morning our p e t i t i o n  f o r  

c e r t i o r a r i  was f i l ed .  The government was surprised. They 

never dreamed we would do t h a t .  

dramatize our i n t e r e s t ,  and w e  wanted t o  g e t  this mat te r  of  a 

cond i t ion  before  the  Supreme Court i n  a hu r ry  so t h a t  the 

J u s t i c e s  would begin th inking  about this po in t ,  which was the  

key p o i n t  a s  f a r  as  we were concerned. 

i n  our papers  was the need f o r  the attachment of some kind of  

a cond i t ion  t h a t  would prevent  a change i n  labor condi t ions  

u n t i l  the  Supreme Court had t i m e  t o  review P i n e ' s  dec i s ion .  

The reason we d id  t h a t  was t o  

Very s t rongly  emphasized 
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The r u l e s  o f  the Supreme Court a t  t h a t  t i m e ,  inc ident-  

a l l y ,  provided t h a t  i f  bo th  p a r t i e s  p e t i t i o n e d  f o r  cert.  t h e  

p l a i n t i f f  i n  the lower c o u r t  would have the opening argument. 

I mention t h a t  a s  kind of  amusing, because Perlman was very 

much upse t  about tha t .  Ult imately,  when cer t .  was granted he 

wrote t o  t h e  Chief J u s t i c e  urging t h a t  the  r e a l  moving p a r t y  

was t h e  government. We were defending the ac t ion  below, he 

sa id ,  and the government ought t o  have the opening and c los ing .  

B u t  the C o u r t ' s  rules were c l e a r .  Actual ly ,  there had been 

another  case  i n  the f a i r l y  recent  p a s t  where the  s i t u a t i o n  had 

been reversed, where the government had won below, had been a 

p e t i t i o n e r ,  and it had had the  lead-off  argument. That case  

was referred t o  by the Chief J u s t i c e  i n  r e fus ing  Perlman's 

r eques t .  The rule i n  the Supreme Court,  by the  way, s ince  

then has  been changed. 

In  any event ,  ou r  p e t i t i o n  f o r  cer t .  was f i l e d .  The 

government's p e t i t i o n  f o r  cert.  was f i l e d  q u i t e  a b i t  l a t e r .  

On Friday we again worked a l l  n igh t  on a r e p l y  t o  the  government's 

p e t i t i o n  and had our r e p l y  on f i l e  f i r s t  t h i n g  Saturday morning. 

In  those  days,  the  Court heard argument on Friday and had 

conference on Saturday. 

When P i n e  i s sued  the  in junc t ion ,  the  labor  union 

c a l l e d  a s t r i k e .  The in junc t ion ,  of course,  was an in junct ion  

a g a i n s t  the s e i z u r e  i t s e l f .  

i t s  s t a y ,  the l abor  union c a l l e d  o f f  the s t r i k e .  Someone 

approached t h e m ;  I d o n ' t  know who; the White House, somebody; 

When the Court of Appeals issued 
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t h e y  c a l l e d  o f f t h e  s t r i k e .  

c a l l e d  toge"cher the s t e e l  companies management and t h e  labor 

union and r e a l l y  pu t  the h e a t  on them t o  try t o  come t o  an 

agreement on labor  condi t ions.  

was j u s t  about t o  be made. 

on them. B u t  t h a t  afternoon, t h e  Supreme Court announced i t s  

dec i s ion  t o  g ran t  c e r t .  and i s sued  an order  tha t  t h e r e  should 

be no change i n  labor  condi t ions  pending i t s  review. Immedi- 

a t e l y ,  negot ia t ions  a t  the white House came t o  an end, because 

a l l  of  a sudden t h e  s t e e l  companies proved not  t o  be w i l l i n g  

t o  r e so lve  the matter  by agreement. 

Then on Saturday t h e  White House 

I t  looked as though an agreement 

Truman was r e a l l y  p u t t i n g  t h e  heat 

The Supreme Court s p e c i f i e d  t h a t  the  case would be 

This was Saturday. argued a week from the fol lowing Monday. 

That meant t h a t  t h e  case had t o  be br ie fed ,  t h e  record had t o  

be  f i l e d ,  everything,  i n  r e a l  s h o r t  order .  I t  had been agreed 

t h a t  i n  t h e  Supreme C o u r t  John W. Davis would argue on behal f  

of  a l l  the s t e e l  companies, except  t h a t  Charles T u t t l e  (who 

was t h e  f a t h e r  of my f i r s t  wife) i n s i s t e d  on p a r t i c i p a t i n g  i n  

the argument, a l so .  I have fo rgo t t en  now which s t e e l  company 

he represented .  And T u t t l e  s e p a r a t e l y  b r i e fed  the  case.  I 

d o n ' t  now remember whether the b r i e f  on behalf  of U.S. Steel  

was jo ined  i n  by t h e  o ther  companies o r  not .  

memory i s  so vague. B u t  c e r t a i n l y  U.S. S t e e l ' s  b r i e f  was t o  

be the most important one, p a r t i c u l a r l y  s ince  Mr. Davis was t o  

have the p r i n c i p a l  argument. The question was how t o  g e t  a l l  

this done. The record had t o  be p r in ted ,  and b r i e f s  had t o  be 

prepared and p r i n t e d ,  a l l  this i n  a week. 

I 

I ' m  so r ry  my 
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Obvicusly, we had t c  be involved, al though the Davis 

Polk people had done a i o t  of work. We had been very c lose  t o  

this th ing .  The n e t  o f  it was t h a t  I ,  w i t h  S tan  Temko and 

Paul  Warnke, went t o  New Xork r i g h t  away t o  work wi th  M r .  Davis 

and w i t h  one o f  the o t h e r  par tners  i n  Davis Polk,  2 o r t e r  

Chandler, a very ,  very able guy.  We j u s t  moved up t o  the 

Davis Polk shop i n  New York t o  work w i t h  M r .  Davis and t o  

p repa re  the br ief  w i t h  Po r t e r  Chandler.  Chuck Barber,  i n  the 

meantime, would s t a y  down here. He was an enormous h e l p  i n  

a l l  the mechanics, because a l l  kinds of mechanics had t o  be  

worked o u t  dur ing  t h a t  week. 

That  was, f o r  me, a very i n t e r e s t i n g  experience.  I 

regarded Mr. Davis as the minion of the c a p i t a l i s t  c l a s s .  H e  

had been the p r e s i d e n t i a l  nominee o f  the Democratic Par ty  i n  

1924 a f t e r  t h e  famous Madison Square Convention, which was the 

l o n g e s t  convention i n  a l l  h i s to ry .  The g r e a t  s t r u g g l e  t h a t  

. had occurred between McAdoo and A 1  S m i t h  a t  t h a t  Convention 

was f i n a l l y  terminated w i t h  the nomination o f  John W .  Davis a s  

a dark  horse.  

V i rg in i a .  H i s  nomination had meant the triumph o f  t h e  conser- 

vat ive fo rces  i n  the Democratic Party and, i n  my view i n  l a t e r  

y e a r s ,  the nomination of M r .  Davis had represen ted  the ascendency 

i n  our  s o c i e t y  of the forces  of react ion.  Here the Democrats 

had nominated Davis,  Republicans had nominated Coolidge, and 

it had been l e f t  t o  insurgen ts  t o  form the Progress ive  Party,  

the nominees of which were, f o r  President ,  Bob LaFol le t te  and 

Davis had been a lawyer a t  t h a t  time i n  West 
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f o r  Vice Pres iden t ,  Bur t  Wheeler. Up t o  t h a t  week i n  New York 

I had thought of  M r .  Davis a s  kind of a s tu f fed  animal, simply 

t h e  puppet of  t h e  c a p i t a l i s t  c lass.  

I came t o  have a very d i f f e r e n t  f ee l ing  about Mr. Davis 

dur ing  t h a t  week. H e  was absolu te ly  magnificent. H e  was 

q u i t e  o l d  by t h a t  time. We, S t a n  Temko and Paul Warnke and I ,  

would work l i k e  t h e  dev i l  t h e r e  i n  the Davis Polk l i b r a r y .  

Their  l i b r a r y  wasn ' t  as  good a s  ours ,  b u t  we worked l i k e  t h e  

d e v i l  i n  their l ib ra ry .  And each day, and maybe more than 

once each day, w e  would meet wi th  Mr. Davis t o  t a l k  out  how 

bes t  t o  frame the arguments, and so on. Davis cou ldn ' t  have 

been more magnif icent .  Here were t h e  th ree  of u s  from Covington 

who were r e l a t i v e l y  k ids ,  b u t  he t r e a t e d  u s  as  equals .  H i s  

e n t i r e  manner and approach were absolu te ly  magnificent. I t  

was, f o r  me, a very  s t imula t ing  experience,  and I may say,  a 

very en l igh ten ing  experience, t o  f i n d  t h a t  the person I had 

regarded as t h e  minion of t h e  c a p i t a l i s t  c l a s s  was r e a l l y  

q u i t e  a guy. This was a g r e a t  experience fo r  me, and I came 

t o  have enormous admiration f o r  the man, which was confirmed 

l a t e r  when I heard him argue this case i n  the Supreme C o u r t .  

Somehow o r  another,  w e  go t  it a l l  done, and the 

br ief  was f i l e d ,  and the  case was argued on the  following 

Monday. As you know, the  case  was decided on the  second of 

June, which was exac t ly  one month a f t e r  the p e t i t i o n s  f o r  

cer t .  had been f i l e d ,  and was less than e i g h t  weeks a f t e r  the 

l i t i g a t i o n  began. The case was decided by the Supreme C o u r t  
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i n  favor  of the steel  companies, holdicg t h a t  - well, it is 

n o t  quite c l e a r  what the holding was. 

opinion.  

d o n ' t  know what the case stands f o r  as  a precedent today. 

Every Justice wrote an 

There was not  a r e a l  agreement i n  the reasoning; I 

Although even scholars  tend t o  c i t e  the case i n  suppor t  o f  t he '  

broad propos i t ion  t h a t  the Commander-in-Chief has no inherent  

power of the s o r t  a s se r t ed ,  I am no t  sure t h a t  tha t  was what 

was decided by the majori ty  of the Justices. I t  may be t h a t  

most o f  them decided simply t h a t ,  i n  view of the  Taft-Hartley 

A c t ,  such inherent  power a s  the Chief Executive had had been 

superseded. 

A couple of years  ago there was a superb book on the  

Steel Case t h a t  was w r i t t e n  by a g a l  named Marcus, I t h i n k  the 

name was. I d id  a review o f  that 'book, which i s  i n  the Uni- 

v e r s i t y  of Chicago Law Review, i n  which I brought o u t  q u i t e  a 

number o f  th ings  which I have j u s t  touched on here today, and 

a l s o  co r rec ted  two o r  three omissions o r  mistakes i n  t h a t  

book. 

t h a t  I d i d  n o t  know about, because Mrs. Marcus had access  t o  a 

l o t  of pape r s  such as  diar ies  of J u s t i c e s  and judges, and so  

on. As I remember t h a t  book it indica ted  t h a t  when c e r t i o r a r i  

was granted Mr. J u s t i c e  Burton, i n  h i s  d i a r y ,  s a i d  t h a t  he 

thought t h a t  what should have been done by Pine was n o t  t o  

decide the  matter on the merits b u t  t o  do exac t ly  what Kiendl 

had asked, and t h a t  is, simply i s s u e  a prel iminary in junc t ion  

a g a i n s t  change i n  labor  condi t ions .  

But a couple of th ings  were brought o u t  i n  t h a t  book 

A very i n t e r e s t i n g  obser- 
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va t ion ,  I d o n ' t ' t h i n k  t h a t  there  is any quest ion b u t  t h a t ,  a s  

a l e g a l  ma t t e r ,  our  i n s t i n c t s  a t  the beginning had been r i g h t .  

But, a s  a ma t t e r  of human psychology w i t h  Pine, w e  were wrong. 

In  any event  Bur ton ' s  reac t ion  when this whole mat ter  came 

before  the Supreme Court is  a confirmation of  our o r i g i n a l  

dec i s ion ,  and i n  a way o f  Kiendl's s tubbornly adhering t o  tha t  

p o s i t i o n .  

The government made a f a t a l  mistake i n  seeking c e r t .  

immediately, r a t h e r  than going t o  t h e  Court of Appeals. Look 

a t  what happened. The C o u r t  of Appeals refused  the condition.  

I have very  l i t t l e  doubt b u t  t h a t  our  Court of Appeals a t  t h a t  

t i m e  would have decided t h a t  the P r e s i d e n t  had inherent  power 

t o  do what he d id ,  and i n  any event, t hey  would n o t  have 

decided t h a t  for some time. 

Supreme Court d id .  I t  would have been expedited, no doubt, 

b u t  1'11 b e t  t h e y  would have s a t  on t h a t  case.  Two, three ,  

four  months would have gone by before  they f i n a l l y  disposed of  

it. In the meantime, w i t h  the  government having changed the  

labor cond i t ions ,  it is my judgment t h a t  the s t e e l  companies 

would have had t o  g ive  way; they weren ' t  going t o  s i t  around 

forever  and l e t  the government run the p l a n t s .  They would 

have had t o  come t o  terms, and I d o n ' t  think the case would 

have ever  reached the Supreme Court. The case would have 

become mooted, I think, i n  the  end. 

They'wouldn't have done what the 

M r .  Baldr idge,  who was the lawyer fo r  the Department 

of Just ice and running the  show f o r  the government u n t i l  they 
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got i n t o  the Court o f  Appeals with Pezlman, was seve re ly  

cr i t ic ized by a 1st cf people f o r  h i s  t a c t i c s  before  Pine and 

f o r  having a motion t o  dismiss and emphasizing the merits, and 

so on; b u t  I th ink the c r i t i c i sm of Baldridge himself i s  

unwarranted. I think t h a t  there  was a naive overconfidence i n  

the White House. I th ink  they  were c a l l i n g  the sho t s ,  and 

t h a t ' s  rather confirmed i n  Mrs. Marcusf book. 

without r e a l l y  comprehending the matter as a l e g a l  problem, 

the White House was j u s t  overconfident and took the view, 

"Damn i t ,  w e  a r e  going t o  a s s e r t  the moon," and gave Baldridge 

t o  understand from the beginning t h a t  matts  the way it was t o  

be. 

I think that, 

So much f o r  the steel case. 


